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FOURTH ANNUAL REPORT OF THE NATIONAL
LABOR RELATIONS BOARD

I. INTRODUCTION

A. WORK OF THE BOARD

The Board is pleased to report that the statistics of its work for the
fiscal year ended June 80, 1939, show, as they did in the Third Annual
Report, a very high percentage of cases disposed of and closed during
the year; although, compared with the preceding fiscal year, there has
been a decrease in the percentage of such cases and the total number of
cases pending at this date is someswhat higher than at the end of the
preceding fiscal year. Detailed statistical analysis of the work of
the Board during the fiscal year will be found in Chapters IV, V,
and VI,

The Board’s statistics show that during the fiscal year, the Board
was able to dispose of almost 84 percent of the cases closed without
formal hearing. Of the cases closed, nearly half were closed by
adjustment. Thus, slightly less than half of the charges of unfair
labor practices disposed of during the year were closed by substantial
compliance with the act and voluntarily accepted by all parties; and
over 40 percent of the representation cases disposed of were closed
by informal determination of the question concerning representation,
with a large number of elections held by consent of all the parties,
making liearings unnecessary and resulting in collective bargaining.
The Board 1s also gratified to report, as it did in its Third Annual
Report, that in the numerous elections participated in by thousands
of workers, the secrecy of its ballots was not questioned, and its elec-
tion machinery was frequently praised by employers and unions alike
for its competence and efficiency.

Although the number of formal hearings held by the Board during
the fiscal year has decreased, the decisions issued by the Board have
increased markedly, with the number of decisions in unfair labor
practice cases issued during the fiscal year slightly more than double
that number for the preceding fiscal year. The statistics for the fiscal
year also show an increase in decisions by the Board dismissing unfair
labor practice cases, and a great increase in compliance with Board

.decisions and orders in unfair labor practice cases.

B. RELATION OF BOARD ACTIVITIES TO INDUSTRIAL PEACE

The Third Annual Report emphasized the increased number of
cases appearing before the Board after the Supreme Court decisions
validating the act, and it also indicated that increasing resort was
had to Board facilities, instead of the strike, where controversies
arose over the issue of labor organization. This development con-

1
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tinued at an accelerated pace during the past year as Board machin-
ery came to be used on a greater scale than before.

From 1937 to 1938, the total number of strikes in American
industry decreased by 49 percent, involving a decline of 64 percent
in number of workers. At the same time the number of organiza-
tion strikes decreased by 56 percent, a drop of 81 percent in terms.
of workers involved in strike activity. In contrast, the number of
Board cases during this period decreased by only 15 percent, a drop-
of 48 percent in terms of the number of workers involved. Thus,
the decline in strike activity was far greater than that in Board
activity.

Further comparison of Board cases and strike activity reinforces
this evidence of a tendency for workers to resort to Board procedures
rather than the strike. During 1936 the number of strikes had
exceeded the number of Board cases by 83 percent. In 1937, the
figures were reversed, and Board cases exceeded strikes by 121 per-
cent; the trend continued in 1938 when the number of Board cases.
became 267 percent greater than the number of strikes. Broken down
by months, the figures are equally convincing. For every month
during 1937 (after May), Board cases exceeded strikes by percentages
varying from 100 percent to 385 percent; during 1938 the percentages
ranged from 168 to 355; and during the first six months of 1939,
from 175 to 208. .

Similar findings result from a comparison in terms of number of
workers. In 1936 the number involved in strike activity exceeded
that involved in Board cases by 82 percent. The figures were re-
versed in 1937, when the number of workers in Board cases exceeded
that involved in strikes by 29 percent. This relationship has con-
tinued for every month since May 1937, with the exception of Sep-
tember 1938 when the number of workers involved in strikes was 9
percent greater than that involved in Board cases. During the
period, June 1937 to July 1939, the monthly figures measuring the
percentages by which the number of workers in Board cases exceeded
the number involved in strikes ranged from 7 percent to 615 percent.
The percentages ranged from 33 percent to 615 percent during the
given period in 1987, from 7 percent to 274 percent during 1938 (with
exception noted above), and from 15 percent to 209 percent for the
6-month period ending June 80, 1939.2

The effect of Board activity is seen even more clearly in a compari-
son restricted to organization strikes (which center around the

1For tables and charts of data used in the discussion immediately following, see
ap;)endix A, tables I and II, charts A, B, C, D.

Data on the bituminous coal stoppage of April-May 1939 have not been included im
the tables appended hereln nor in the statistics comprising this section because of the
peculiar nature of that stoppage, “termed variously a strike, a lock-out, a stoppage, or
a suspension.” (U. 8. Bureau of Labor Statistics, Monthly Labor Review, August 1{939;
D. 390.) The Bureau of Labor Statistics refers to it as the “bituminous coal stoppage.’
(Cf. Ihid., SBeptember 1939'{: Elgewhere It has been pointed out that the dispute concerned
ﬁm perhi(!-)igée) involved in the Wagner Labor Relations Act.”” (New York Times editorial,

ay o, .

If data on this stoppage are included for the purposes of analysis here, the comparisons
would be modified as follows: For April the number of Board cases would exceed the total
number of strikes by 195 percent and the number of organization strikes by 553 percent:
the number of workers involved in Board cases would be 71 percent less than the number
of workers involved in all strikes, and 67 percent less than the number of workers involved
in organization strikes. For May the number of Board cases would exceed the total
number of strikes by 184 percent and the number of organization strikes by 460 percent;
the number of workers involved in Board cases would be 2 percent less than the number
of workers involved in all strikes, and 58 percent greater than the number of workers
involved In organization strikes. However, the general trende noted in the above discussion
are not materially affected by the inclusion of the data in question.
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issues that are directly involved in Board cases). For 1936 Board
cases exceeded organization strikes by 34 percent; in 1937 the differ-
ence increased to 291 percent, and by 1938 it reached 652 percent.
Similar figures are disclosed by a comparison in terms of number of
workers. The number involved in Board proceedings in 1936 ex-
ceeded that involved in strikes by 25 percent; in 1937 the percentage
increased to 122 percent; and in 1938, 520 percent.

Further break-down of the data reveals that for every month
beginning with April 1937 and ending with June 1939, the number
of Board cases exceeded the number of organization strikes by
percentages varying from 77 percent to 925 percent. During the
period April-December 1937, monthly gercentages ranged from 77
to 766 ; during 1938, from 393 to 925; and during January—June 1939,
from 416 percent to 601 percent.

A similar comparison of monthly data in terms of number of
workers reveals further the extent to which workers have turned to
the Board instead of resorting to strikes. Since validation of the act
in April 1937, the percentage by which the number of workers in
Board cases has exceeded the number of workers in organization
strikes has fluctuated from 37 percent to 1,756 percent. Variations
during specific periods are as follows: a minimum of 37 percent and
a maximum of 1,011 percent during April-December 1937, a range
“from 188 percent to 1,756 percent during the 12 months of 1938, and
percentages ranging from 108 to 841 for the first 6 months of 1939.

Analyzing and surveying the effect of its operations upon indus-
trial relations,® the Board has classified strike data for 1937 and
19388, the first 2 full years of effective administration, into industries
in which it has taken jurisdiction and industries in which it has
taken partial or no jurisdiction.* During this period the total num-
ber of strikes in the first group declined by 48 percent, contrasted
with 29 percent in the latter group. In terms of number of workers,
the decreases were 66 percent (for industries in which the Board has
taken jurisdiction) and 52 percent (for industries in which it has
taken partial or no jurisdiction). Decreases in terms of man-days of
idleness were 71 percent and 51 percent in the order given above.
Thus, in every significant measure there has been a greater decline
in strike activity for industries in which the Board has taken juris-
diction than for other industries.

The relation between strike activity and the state of the business
cycle during the past year is further evidence of the beneficial effects
of Board activity. Generally in the past, strike statistics have followed
the patterns of the business cycle, diminishing with a decline in busi-
ness activity and increasing during periods of recovery.® Thus, in
1936-37 an increase in the index of industrial production was ac-
companied by an increase in man-days of idleness, until the summer
of 1937, when strike activity diminished with the recession which
began during that period. In the latter part of 1938 the customary

31t is evident, of course, that many factors beyond the Labor Relations Act influence
the course of industrial relations, particularly strike activity, e. g., the business cycle,
differences over the substantive conditions of employment (not included within the di’;‘ect
gurvlew of the Board), labor disunity, continued opposition of employers to collective
argaining and related factors.

¢ See Table ITI of appendix.

® The movement does not occur with year-to-year regularity since other factors influence
the trend of strike statistics.
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' st B . o o . .
movement was absent, and man-days of idleness did not increase at a
rate comparable with the increase in industrial production.

~ But the accomplishments of the Board are not confined to a reduc-
tion of strife. They include a more positive effect, seen in the increase
of written trade agreements which has occurred during the past few
years as collective bargaining procedures have been extended and more
widely accepted throughout American industry. This development
signifies that during the past year ‘“* * * an increasing number
of employers began to accept trade-unions and to adjust their manage-
“ment methods and policies accordingly.”
~ All industries and trades have shared in this extension of collective
bargaining, but the development has been really spectacular in the
mass-production industries, where before 1937 there were almost no
“agreements. Prior to 1937 there were few agreements in iron and
steel ; in that year more than 350 were reported. By 1938 the number
had increased to 500; and three-fourths of the basic iron, steel, and
tin-producing industry and varying proportions of allied metal fabri-
cating and processing were covered by agreement. The number con-
tinues to grow. In contrast with the small number (roughly 100) of
" rubber workers covered by agreement in 1932, there are now more than
40,000; more than 80 percent of this coverage has been effected since
the Supreme Court decisions validating the National Labor Relations
Act. Other examples of recent agreements in mass production include
flat glass (more than 21,000 workers), aluminum (6 plants employing
17,000 workers), automobile (more than 500 agreements in 1938),
electrical equipment (more than 400 agreements covering companies
like Philco, General Electric, Radio Corporation of America), and
rayon yarn (American Viscose employing 20,000). These examples
provide only meager illustration of a growth in written trade agree-
ments that 1s unprecedented.”

C. COURT REVIEW OF THE BOARD’S ORDERS AND MISCELLANEOUS
LITIGATION ‘

. During the fiscal year ended June 30, 1939, the Board’s litigation
was concerned principally with cases involving the enforcement or
review of its orders in unfair labor practice cases under the procedure
provided in section 10 of the act. The flood of injunction cases which
impeded the Board’s work during the preceding fiscal years has

- entirely subsided, only one such case occurring during the fiscal year.
With the expansion of the Board’s activities, enforcement and review
litigation increased over preceding years, a total of 44 final decisions
having been rendered in such cases during the fiscal year by the
various circuit courts of appeals and the Supreme Court of the United

States. In addition, the ﬁl?s,cal year was marked by a great increase
in the settlement of cases through the entry of consent decrees in the
circuit courts of appeals, 147 such decrees having been entered during
the year as compared with 11 listed in the Third Annual Report.®

¢ J, S. Bureau of Labor Statistics, op. c¢it., March 1939, p. ITI.

T A recent study of the National Industrial Conference Board contains interesting com-
ment on this development. Cf. National Industrial Conference Board, Management Record.
July 1939, vol. 1, No. 7, A Comparison of Union Agreements, p. 101.

8 See ch. IX, post, for detailed discussion of Board’s litigation record during fiscal-year.
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" The Board was involved in 13 cases before the United .States
Supreme Court during the fiscal year. Six of these were cases in
which application was made for a writ of certiorari to review a lower
court decision favorable to the Board. In five of these six instances,
the Supreme Court declined to review the decision. In another case,
the Supreme Court declined to review a lower court decision unfavor-
able to the Board; and one case, in which certiorari was granted to
" review a decision modifying a Board order, remained on the Supreme
Court docket at the close of the court term. In the six cases in
which argument was held and an opinion rendered, the Board was
fully sustained in two, one of which did not involve enforcement
of a Board order,” its order was modified in two others, and set
aside in the remaining two. In these cases a number of issues of
great importance to the administration of the act were ruled upon.
The Board’s jurisdiction over unfair labor practices occurring in a
large utility system upon which instrumentalities of commerce are
dependent for power was sustained in Consolidated Edison Co. v.
N. L. R. B.»° one of the most important decisions with regard to the
commerce power of the Federal Government in recent years. This
case also considered the proper procedure to be followed by the Board
where the order issued by the Board requires the setting aside of col-
lective agreements with bona fide labor organizations. In the case of
N. L. R. B.v. Fauinblatt} the jurisdiction of the Board over unfair
labor practices occurring in a small enterprise engaged in processing
goods belonging to others, where the raw materials and products are
shipped across State lines, was afirmed. In the Consolidated Edison
Case and in N. L. R. B. v. Columbia Enameling & Stamping Co.,*?
the nature of the evidence adequate to support fact findings of the
Board upon review in the courts was considered. In substance, the-
Supreme Court held that the supporting evidence should be such as “a
reasonable mind might accept as adequate to support a conclusion,” or
which “affords a substantial basis of fact from which the fact in
issue” might be “reasonably inferred.” In Fansteel Metallurgical-
Corp.v. N. L. R. B..}** the Supreme Court ruled that the Board was
not empowered to order the reinstatement of strikers who seized, and
through unlawful resistance to a court injunction, retained possession
of the employer’s plant, even though the strike was caused and pro-
longed by flagrant unfair labor practices of the employer.

Out of 38 decisions rendered by the circuit courts of appeals in
Board cases during the fiscal year, the Board’s orders were enforced
in full in 12 cases; in 17 cases its orders were enforced as modified.**
In 9 of the cases the Board’s orders were set aside, although in one
a new hearing was ordered, in another the circuit court of appeals was
subsequently reversed, and in a third its decision was modihed by the;
Supreme Court. ) o :

The Board’s orders for reinstatement with back pay of employees™
discriminatorily discharged have, for the most part, been enforced,

® This case, Ford Motor Company v. N. L. R. B., 305 U. S. 364, is discussed below..
10305 U. S. 197.

1306 U. S. 601.

12306 U. S. 292.

13306 U. S. 240.

% In six of these cases, only the notice provisions of the order were modified.
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and where set aside the decision has turned upon questions of evidence.
Likewise, the Board’s orders for the disestablishment of company-
dominated labor organizations have been generally sustained. Board
orders requiring the abrogation of contracts unlawfully entered into
with such company-dominated labor organizations have been uni-
formly sustained. Although in a number of cases an order requiring
an employer to bargain with the labor organization chosen as their
bargaining representative by a majority of the employees has been
sustained, some of the circuit courts have refused to enforce such
orders upon the ground that the lapse of considerable time after the
original designation of the labor organization involved as the bar-
gaining agency has thrown serious doubt on its continued designation
by a majority of the employees involved. The Board believes that
such modifications are improper, since they render the act unworkable
and because enforcement of the bargaining order does not prevent
ascertaining any change in representation in a proceeding under sec-
tion 9 of the act. The circuit courts have enforced, with minor modi-
fications, Board orders remedying a variety of unfair labor practices
under section 8 (1) of the act.

Thus, to summarize the Board’s litigation record during the fiscal
year, relating to the enforcement or review of Board orders, it
appears that of the 43 decisions rendered by the Supreme Court and
the several circuit courts of appeals, the Board’s orders have been
fully sustained in 13 cases and enforced as modified in 19 others.’®* In
11 cases the Board’s orders were set aside. In addition, at the close
of the fiscal year, 74 cases involving enforcement or review of Board
orders were pending before the various circuit courts of appeals.

‘The litigation of the Board during the fiscal year also included a
small amount of miscellaneous court action. In addition to the one
case involving the attack upon the act through injunction proceedings,
there were several cases involving attempts to review or stay repre-
sentation proceedings under section 9 (e¢) of the act. Thus, in
American Federation of Labor v. N. L. R. B.*® review was sought
of the Board’s decision certifying the bargaining representatives of
‘West coast longshoremen on a basis of an appropriate bargaining unit
.composed of the employees of certain employers who were members of
“employee associations in the industry. In International Brother-
hood of Electrical Workers v. N. L. R. B.** the sixth circuit court.
of  appeals undertook to review a direction of the Board for a
run-off election. Review of both decisions is being sought in the
Supreme Court.*®* In Ford Motor Co.v. N. L. B. B., *® the Supreme
Court sustained the power of a circuit court of appeals to remand a
case upon application of the Board after the record was filed in the
Court, in order that the Board might set aside its order and take fur-
ther proceedings in the case.?®

15 See comment in footnote 14.
.163103 F. (2d) 933 (App. D. C.).
17105 F. (2d) 598 (C. C. A. 6).
18 Certiorari eranted in hoth cases, October 9. 1939,
¥ 305 U. S. 364. aff’'z 99 k. (2d) 1003 (C. C. A. 6).
2 See ch. IX, post, for detailed discussion of litigation during fiscal year.
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D. THE CONFLICT BETWEEN THE AMERICAN FEDERATION OF LABOR
AND THE CONGRESS OF INDUSTRIAL ORGANIZATIONS AND ITS
EFFECT ON THE WORK OF THE BOARD

The strife between the American Federation of Labor and the Con-
gress of Industrial Organizations has continued during the fiscal year
and has continued to present problems to the Board. The Board has
continued, too, in the exercise of its manifest duty under the act, with
full regard for its primary objective of encouraging and protecting the
processes of genuine collective bargaining through freely chosen rep-
resentatives and with scrupulous consideration for all of the circum-
stances of each particular case.

The statistics of the Board’s work for this fiscal year show no
startling divergences from those of the last fiscal year on the division
of cases initiated by the two organizations. The difference between
the total number of the cases of each of the two organizations handled
by the Board during the year is not great, with almost half of the total
filed by the Congress of Industrial Organizations and a little less
than half of the total filed by the American Federation of Labor.*
The proportion of the total cases of each organization handled dur-
ing the fiscal year and the proportion of total cases of each organiza-
tion closed shows no notable change, compared with the last fiscal year.
However, of the total cases settled, the proportion of American Fed-
eration of Labor cases settled increased during the fiscal year. The
American Federation of Labor participated in proportionately more
elections during the fiscal year, and won proportionately more elections
than during the preceding fiscal year. Further, in elections conducted
between the two organizations, the American Federation: of Labor,
' contrast with the preceding year, won more elections than did. the,
Congress of Industrial Organizations. A

The number and percentage of cases filed by both organizations
which went to hearing during the fiscal year decreased, but of the
total number of hearings held, the proportion of hearings in Congress
of Industrial Organizations cases increased. The number of Board
decisions in American Federation of Labor cases during the fiscal year
decreased slightly, but the percentage of such cases in which ‘decisions
were issued by the Board increased slightly; the number and per-
centage of Congress of Industrial Organizations casés in which.de-
cisions were issued by the Board increased. The benefits of settlement
of cases and compliance with Board decisions and orders were about
equally divided between the two organizations. Such settlements and
compliance resulted in union recognition in practically the same num-
ber of cases for each organization; but written or oral contracts were
made in more American Federation of Labor cases than in Congress
of Industrial Organizations cases. More compliance notices were
posted in American Federation of Labor cases, but more cases involvy-
ing the issue of employer domination of labor organizations were
settled in Congress of Industrial Organizations cases. Settlement of
and compliance in casés of the latter organization, the statistics show,
resulted in more employees reinstated and more back pay than in the
cases of the American Federation of Labor.

2 Where used in this section, the names “American Federation of Labor” and “Congress
of Industrial Organizations” include these organizations and their affiliates, respectively.
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The question of the appropriate unit continued to be an important
problem during the fiscal year. In solving this problem the Board
continued to employ, in the exercise of the power conferred on the
Board in section 9 {b) of the act to decide in each case the unit
appropriate for collective bargaining, the technique described in the
Board’s Third Annual Report, which has come to be known as the
Globe Doctrine.?> Under this doctrine, in cases where other factors
are evenly balanced, the choices as to unit of the employees in the
disputed group are made the determining factor, and they are per-
mitted to exercise that choice in an election between the labor organi-
zation contending for an industrial unit and the labor organization
contending for the craft unit. However, as pointed out below, the
number of cases in which this problem arose during the fiscal year
has, as it did during the past fiscal year, remained quite small and
constitutes only a minor proportion of the representation cases de-
cided by the Board.

. During the fiscal year, the Board decided 116 cases in which both
American Federation of Labor and Congress of Industrial Organiza-
tions participated and in which the question of appropriate unit was
involved. In 49 of these cases the American Federation of Labor
and the Congress of Industrial Organizations agreed completely
upon the appropriate unit. In 20 cases both orgamnizations agreed
upon the general outlines of the unit and disagreed only concerning
the inclusion or exclusion of minor groups or isolated individuals.
The 43 remaining cases, in which there was important disagreement
between the American Federation of Labor and the Congress of
Industrial Organizations upon the appropriate unit, were decided
as follows:. _
American Federation -of Labor contention uwpheld . ___________________ 16
Congress of Industrial Organizations contention upheld____
Contentions of each upheld in part - -
No decision necessary - oo 1

In 29 of these 43 cases the main controversy centered around
whether the appropriate unit should be a_craft unit or an industrial
one; in 14 this issue was not involved. Out of the 19 cases in which
the contention of the Congress of Industrial Organizations was fully
upheld, 11.involved this issue.??

It is interesting to note that during the fiscal year the American
Federation of Labor requested some form of industrial unit in
approximately 113 cases, and a craft form in approximately 68
cases.” In 54 of these 68 cases, the Board granted the claim of the
American Federation of Labor in full, either by setting up the craft
employees -directly as a separate unit or by permitting the craft
employees to make their own choice. In only 15 instances did the
Board reject a.claim for eraft units.?

2 Third Annual Report (1938), pages 6 and 7, citing Globe Machine and Stamping
Company, 3 N. L. R, B, 294,

23 See ch. VII, post, for discussion and citation of the Board decisions.

24 These figures are not altogether exact since it is sometimes very difficult to know
whether a particular group requested as an appropriate unit should properly be considered
a ‘“craft” or an “industrial” group.

2% In. four -of these cases, the claims of the American Federation of Labor unions were:
granted as to some craft groups and denied as to others. See ch. VII, post. for a detailed
discussion and citation of the Board decisions. '
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The Board has continued during the fiscal year to decide these and
other issues created by the split between the American Federation of
Labor and the Congress of Industrial Organizations, as required by
the statute. Again, as during the past fiscal year, the conflict has
created problems which have taken a disproportionate part of the
Board’s time and energies. The Board has no alternative but to decide
these issues when presented. The protection to the processes of collec-
tive bargaining afforded by the National Labor Relations Act are still
vitally beneficial to organized labor. A united labor movement would
be it a better position to enjoy the rights protected by the act.

E. HEARINGS ON PROPOSED AMENDMENTS TO THE ACT

On April 11, 1939, the Committee on Education and Labor of the
United gtates Senate began hearings on a number of bills to amend
the National Labor Relations Act. The hearings continued during
April, May, and June, 1939.

At the opening of the hearings, the Board submitted to the Com-
mittee a report on the proposed amendments to the act. This report
has been incorporated into the record of the Committee’s proceedings.?®
Chairman J. Warren Madden, Board members Edwin S. Smith, Don-
ald Wakefield Smith, and William M. Leiserson (then Chairman of
the National Mediation Board), and General Counsel Charles Fahy
appeared as witnesses before the Committee.>” :

In the report submitted to the committee, and in the testimony of
its Members and General Counsel, the Board made an exhaustive
analysis of the proposed amendments, and of the act and its work
under its provisions, and stated its position on the proposed amend-
ments.

The hearings before the Senate Committee were still in progress at
the close of the fiscal year ended June 30, 1939. The hearings before
the Committee continued through July and on August 1, 2, 3, and 4,
1939. On that day, the hearings were adjourned until January 15,
1940.

On Muay 4, 1939, the Committee on Labor of the House of Represent-
atives began hearings on a number of proposed bills to amend the
National Labor Relations Act. The hearings continued through May
and June 1939.

At the opening of the hearings, the Board submitted to the Com-
mittee a Report on the proposed amendments of the act.?®* Chairman

= Report of the National Labor Relations Board to the Senate Committee on Education
and Labor upon 8. 1000, S. 1264, S. 1392, S. 1550, and §. 1580, April 1939, printed in Hear-
ings before the Committee on Education and Labor, United States Senate. Seventy-sixth
Congress. on National Labor Relations Act and Proposed Amendments (hereinafter referred
to as Hearings), Pt. 3, April 26, 1939, pB. 467 to 614, inclusive,

27 Testimony of J. Warren Madden, Hearings. Pt. 1, April 18, 1939, pp. 99-159; Pt. 2,
April 19, 1939, pp. 161-238 ; Pt. 2, April 24, 1939, pp. 254—-325.

Testimony of Edwin 8. Smith, Hearings, Pt. 9, June 5, 1939, pg. 1565-1627.

Testimony of Donald Wakefield Smith. Hearings, Pt. 7, May 22, 1939, pp. 1203—-1220.

Testimony of Willilam M. Leiserson, Hearings, Pt. 5, May 10, 1939, pp. 917-933; Pt. 6,
May 15, 1939, g)p. 991-10086. X

estimony of Charles Fahy, Hearings. Pt. 2, April 25, 1939, pp. 327-393 ; Pt. 3, April 26,
1939, pp. 395473 ; Pt. 12, June 23, 1939, pp. 2319-2379.

28 Report of the National Labor Relations Board to the Committee on Labor of the
House of Representatives upon H. R. 2761. H. R. 4376, H. R. 4400, H. R. 4594, H. R. 4749,
H. R. 4990, and H. R. 5231, ordered to be made a part of the record of the hearings of
the Committee, Hearings before the Committee on Labor. House of Representatives,
Seventy-sixth Congress, on Proposed Amendments to National Labor Relations Act (here-
inafter referred to as Hearings), Vol. 2, June 7, 1939, p. 626.
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J. Warren Madden and General Counsel Charles Fahy appeared as
witnesses 2® before the Committee.*

- In the Report submitted to the Committee, and in the testimony of"
its Members and General Counsel, the Board made a thorough analysis
of the proposed amendments, and of the act and its work under its
provisions, and stated its position on the proposed amendments.

The hearings before the House Committee were still in progress at
the close of the fiscal year ended June 30, 1939. The hearings before
the Committee continued in July 1939 and concluded on July 26, 1939.
On that date the hearings were adjourned until January 1940.

On July 20, 1939, the House of Representatives passed a resolution
for the appointment of a Committee of five Members of the House
to investigate the National Labor Relations Board and the admin-
istration of the National Labor Relations Act.*

At the time of going to press, the Board, at the request of the
Special Committee to Investigate the National Labor Relations Board,
‘appointed by the Speaker of the House pursuant to the resolution,
is furnishing material requested by this Committee for its investi-
gation.’? ‘

F. CERTIFICATION OF REPRESENTATIVES AS BONA FIDE UNDER THE
FAIR LABOR STANDARDS ACT OF 1938

During the fiscal year the Board certified a number of labor
organizations as bona fide under the provisions of section 7 (b) of
the Fair Labor Standards Act of 1938.®* During the year, the
Board received 124 requests for such certification, and issued 113
certifications. Five requests were denied and six were pending on
June 30, 1939. Ninety-nine American Federation of Labor unions
were so certified, 12 Congress of Industrial Organizations unions,
and two unaffiliated unions. The Board has certi%ed labor organiza-
tions as bona fide where the labor organization has previously been
certified by the Board under section 9 of the National Labor Rela-
tions Act, or where the labor organization is an affiliate of am
international or parent organization which has previously been
certified by the Board under section 9, or where another local of the
same international or parent organization has previously been certi-
fied under section 9.°*

The following chapters review in detail the work of the Board
during the fiscal year.

2 Board Members Edwin 8. Smith (Hearings, Vol. 5, July 7, 1939, pp. 1561-1586), and:
Donald Wakefield Smith (Hearings, Vol. 8, pp. 2166—é183)' appeared as witnesses before
the Committee after the close of the fiscal year.

Wg%%stélggny of J. Warren Madden, Hearings, Vol. 2, May 23, 24, 25, 26, 29, and 31, 1939,.
pD. —520.

Testimony of Charles Faby, Hearings, Vol. 2, May 31, June 2, 8, and 7, 1939. Vol. 3,
June 27 and 28, 1939, pp. 1017-1279. éA statement: by Mr. Fahy was also inserted into-
the record, Hearings, Vol. 8, pp. 2143-2166).

81 H, Res. 258, 76th Cong., 1st sess.

32 Contrary to usual practice, this section refers to the Hearings of the Senate and House
Committees beyond June 30, 1939, as well as to the House resolution of July 20, 1939, to-
investigate the Board and to the beginning of the investigation by the Special Committee.
It is believed that these matters are of sufficient importance to be thus reported.

852 Stat, 1060; 29 U. 8. C. 201-219,

34 See ch, VI, D., post, for more detailed report.



II. THE NATIONAL LABOR RELATIONS BOARD
A. THE BOARD

During the fiscal year 1939, the members of the Board were as
follows: J. Warren Madden, of Pennsylvania, chairman; Edwin S.
Smith, of Massachusetts, member; and Donald Wakefield Smith, of
Pennsylvania, member, until the appointment and confirmation of
William M. Leiserson, of Ohio, on June 1, 1939.

B. ORGANIZATION—WASHINGTON OFFICE

The following major divisions in the Washington office have been
established by the Board: Administrative, Legal, Trial Examining,
Economic Research, and Information.

The Administrative Division, under the general supervision of the
Secretary, is' responsible for the coordination of all the divisions of
the Board and also for the administrative activities of the Board both
in the Washington and regional offices.

The clerical and fiscal work is under the direct supervision of a
chief clerk who is directly responsible for the following sections:
Accounts, Personnel, Dockets, Files and Mails, Purchase and Supply,
Duplicating and Stenographic.

The Secretary, together with the Assistant Secretary and an admin- -

istrative staff, supervises case development in the field to the extent
the Washington office garticipates therein, to the point where hear-
ings are autﬁorized, and specializes in the labor relations phases of the
problems as well as in the formal procedures under the act. The
executive office conducts liaison activities with other Government
agencies and establishments in matters germane to the handling of the
Board’s cases. )
. The Legal Division, under the supervision of the General Counsel,
has charge of the legal work involved in the administration of the
National Labor Relations Act. This work falls into two main sec-
tions, Litigation and Review.

The Litigation Section, headed by the Associate General Counsel, is
responsible for two of the main branches of the legal work. First, it
supervises the regional attorneys in the presentation of the Board’s
case in administrative hearings. Second, it represents the Board in
all judicial proceedings, which include in the main proceedings in the
United States Circuit Courts of Appeals for the enforcement or
review of the Board’s orders, as well as in all other types of legal
action. It collaborates with the Department of Justice in the pres-
entation of arguments before the Supreme Court of the United
States. It prepares briefs for presentation to the courts in all judi-
cial proceedings brought by or against the Board.

192197—40——2 11
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The Review Section, headed by the Assistant General Counsel,
assists the Board in the analysis of the records of hearings in the
regions and before the Board in Washington. It receives from the
Board its opinions, decisions, directions, and orders and is responsible
for drafting these in written form, subject to the continuing supervi-
sion of the Board.

The Trial Examining Division is entirely separate from the Legal
Division. It operates under the direct supervision of the Chief Trial
Examiner, who is attached to the executive staff of the Board. The
Chief Trial Examiner assigns trial examiners to hold hearings as
agents of the Board. Staff members of this Division are assigned to
preside over hearings on formal complaints and petitions for certifi-
cation of representatives, to make rulings on motions, to prepare inter-
mediate reports containing findings of fact and recommendations for
submission to the parties, and to prepare informal reports to the
Board. :

The Economics Division, under the supervision of the Chief
Economist, prepares economic material for use as evidence in the
Board’s cases, covering at times the business of the particular employer
involved in a case before the Board and at times the industry of which
this business is a part. It also makes general studies of the economic
aspects of labor relations for use of the Board and prepares economic
material needed for inclusion in briefs for the courts in cases where the
Board is a litigant.

The Information Division, under the supervision of the Director of
Information, makes available to the public information regarding the
activities of the Board, through releases and answers to oral and
written inquiries. Résumés of the Board’s decisions and orders and
similar information are provided to inquirers and to the press.

C. ORGANIZATION—REGIONAL OFFICES

No substantial modification has been made of the organizational or
functional character of the Board’s regional offices within the fiscal
year.

The regional director is the administrative head of each regional
office, under the supervision of the Secretary’s office in Washington.
He is also in charge of the labor relations work, investigating charges
of commission of unfair labor practices and petitions for certifica-
tion of representatives, attempting to secure compliance with the law
without formal procedure, issuing complaints, or refusing to issue
complaints, after advising with the regional attorney, and conducting
elections as agent of the Board.

The field examiners aid the regional director in his investigations
and efforts to secure compliance, in holding elections as agents of the
Board, and in other nonadministrative duties.

The regional attorney is the legal officer in the regional office and
acts as counsel to the regional director and as counsel for the Board
in the conduct of hearings. The regional attorney is assisted in his
duties by other attorneys attached to the regional office.
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D. REGIONAL OFFICES—LOCATION, TERRITORY, AND DIRECTING
PERSONNEL

Region 1, 01d South Build- Maine; New Hampshire; A. Howard Myers, direc-
ing, Boston, Mass. Vermont; Massachu- tor; Edward Schneider,
setts; Rhode Island; attorney.
Windham, New London,
Tolland, Hartford, and
Middlesex Counties in
Connecticut.

Region 2, 120 Wall St., Litchfield, New Haven, Mrs. Elinore M. Herrick,
New York, N. Y. and Fairfield Counties  director; Alan Perl, at-

in Connecticut; Clinton, torney.
Essex, Washington,
Warren, Saratoga,
Schenectady, Albany,
Rensselaer, Columbia,
Greene, Dutchess,
Ulster, Sullivan,

. Orange, Putnam, Rock-

~land, Westchester,
Bronx, New York,
Richml'ond, Kings,
Queens, Nassau, and .
Suffolk Counties
in New York State;
Sussex, Passaic, Bergen,
Warren, Morris, Essex,
Hudson, Union, Middle-
sex, Somerset, Mon-
mouth, and Hunterdon
Counties in New Jersey.

Region 3, Federal Build- New York State, except Henry J. Winters, direc-

ing, Buffalo, N. Y. for those counties in- tor; Edward Flaherty,
. . : cluded in the second  attorney.
region.

Region 4, Bankers Securi- Mercer, Ocean, Burling- Bennet F. Schauffler,
ties Building, Phila- ton, Atlantic, Camden,  director; Samuel G.
delphia, Pa. Gloucester, Salem, Zack, attorney.

: Cumberland, and Cape
May Counties in New
Jersey; New Castle
County in Delaware;
all of Pennsylvania
lying east of the eastern
borders of Potter, Clin-
ton, Centre, Mifflin,
Huntingdon, and Frank-
lin Counties.

Region 5, 1109 Standard Kent and Sussex Counties William M. Aicher, direc-
. Oil Building, Baltimore, in Delaware; Maryland;  bor; Lester Levin, at-
Md. R District of Columbia; torney.

Virginia; North Caro-

lina;Jefferson, Berkeley,

Morgan, Mineral,

Hampshire, Grant,

Hardy, and Pendleton

Counties in West Vir-

ginia.
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Region 6, 2107 Clark All of Pennsylvania lying Charles T. Douds, diree-
Building, Pittsburgh, west of the eastern bor-  tor; Robert H. Kleeb,
Pa. ders of Potter, Clinton,  attorney.

Centre, Mifflin, Hunt-
ingdon, and’ Franklin
Counties; Hancock,
Brooke, Ohio, Marshall,
Wetzel, Monorgalia,
Marion, Harrison, Tay-
lor, Doddridge, Preston,
Lewis, Barbour, Tucker,
Upshur, Randolph,

- - ehster, and Pocahon-
tas Counties in West
Virginia.

Region 7, National Bank Michigan, exclusive of Go- Frank H. Bowen, direc-
Building, Detroit, Mich. =~ gebie, Ontonagon, tor; Harold Cranefield,
Houghton, Keweenaw, attorney.’
Baraga, Iron, Dickin-
son, Marquette, Menom-
inee, Delta, Alger,
Schooleraft, Luce, Chip-
pewa, and Mackinac
. Counties. S

Region 8, 820 N. B. C. Ohio, north of the south- Oscar 8. Smith, director;
Building, Cleveland, ern borders of Darke, Harry L. Lodish, at-
Ohio. Miami, Champaign, torney.

Union, Delaware, Lick-
ing, Muskingum, Guern-
sey, and elmont
Counties.

Region 9, 445 United West Virginia, west of the Philip G. Phillips, direc-
tates Post Office and  western borders of Wet-  tor; Oscar Grossman,
Courthouse, Cincinnati, zel, Doddridge, Lewis, attorney.
Ohio. and Webster Counties
N and southwest of the
southern and western
borders of Pocahontas
County; . Ohio, south
of the southern borders
- of Darke,; Miami, Cham-
iaign, Union, Delaware,
icking, Muskingum,
Guernsey, and Belmont
Counties; Kentucky,
" east of the western
borders of Hardin, Hart,
Barren, and Monroe
Counties.

Region 10, Ten Forsyth South Carolina; Tennes- Charles N. Feidelson, di-
treet Building, Atlan- see; Georgia; Alabama, rector; Warren ‘Woodas,
ta, Ga. north of the northern  attorney.
: - borders of Choctaw, -
Marengo, Dallas,
Lowndes, Montgomery,
Macon, and Russell
Counties.
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Region 11, Architects Indiana. except for Lake, Robert H. Cowdrill, di-
Building, Indianapolis, Porter, La Porte, St. rector; Arthur Dono-
Ind. Joseph, Elkhart, La-  van, attorney.

grange, Noble, Steuben, .

and De Kalb Counties;

Kentucky west of the

’ western borders of Har-

din, Hart, Barren, and
Monroe Counties.

-

Region 12, Madison Build- Wisconsin; Gogebic, On- John G. Shott, director;
ing, Milwaukee, Wis. tonagon, Houghton, Frederick P. Mett, at-
: Keweenaw, Baraga, torney.
Iron, Dickinson, Mar-
quette, Menominee,
Delta, Alger, School-
craft, Luce, Chippewa,
and Mackinac Coun-
ties in Michigan.

Region 13; 20 North Lake, Porter, La Porte, G. L. Patterson, director;
Wacker Drive, Chicago, St. Joseph, Elkhart, Isaiah S. Dorfman, at-
1. Lagrange, Noble, Steu-  torney.
ben, and De Kalb Coun-
ties in Indiana; Illinois,
north of the northern
borders of Edgar, Coles,

. Shelby, Christian,

Montgomery, Macou-
pin, Greene, Scott, -
Brown, and Adams
Counties.

Region 14, United States Illinois, south of the Miss Dorothea de Schwei-
Court and Custom- northern borders of Ed-  nitz, director; Thurlow
house, St. Louis, Mo. gar, Coles, Shelby, Smoot, attorney.

N Christian, Montgomery,
Macoupin, Greene,

Scott, Brown, and

Adams Counties; Mis-

. souri, east of the west-
’ ern bhorders of Scot-

land, Knox, Shelby,

Monroe, Audrain, Cal-

laway, Osage, Maries,

- Phelps, Dent, Shannon,

and Oregon Counties.

Region 15, Hibernia Bank Louisiana; Arkansas; Mis- Charles H. Logan, direc-
Building, New Orleans,  sissippi; Florida; Ala-  tor; Samuel Lang, at-
La. bama, south of the torney.

northern borders of
Choctaw, Marengo,
Dallas, Lowndes, Mont-
gomery, Macon, and
Russell Counties.

Region 16, Federal Court Oklahoma, Texas. Edwin A. Elliott, direc-
Building, Fort Worth, tor; Elmer P. Davis,
Tex. attorney.
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Region 17, 245 United
States Courthouse and
Post Office, Kansas
City, Mo.

Region 18, New
Office Building, Minne-
-apolis, Minn.

Region 19, Dexter-Horton
Bluldmg, Seattle, Wash.

Region 20, 1095 Market

St., San  Francisco,
Calif.
Region 21, 808 United

States Post Office and
Courthouse, Los Ange-
les, Calif.

Region 22, Central Savings
Bank Bulldmg, Denver,
Colo. .

Post

Missouri, west of the

western borders of Scot- -

land, Knox, Shelby,
Monroe, Audrain, Cal-
laway, Osage, Maries,
Phelps, Dent, Shannon,
and Oregon Counties;
Kansas; Nebraska.

Minnesota, North Da-
kota, South Dakota,
Iowa.

Washington, Oregon, Ida-
ho, Territory of Alaska.

Nevada; California, north
of the southern borders
of Monterey, Kings, Tu-
lare, and Invo Coun’cles,
Territory of Hawaii.

Arizona; California, south
of the southern borders
of Monterey, Kings, Tu~
lare, and Inyo Counties.

Montana, «Utah, Wyo-
wming, Colorado, New
Mexico. .

Hugh E. Sperry, director;
Joseph A. Hoskins, at-
torney.

Robert J. Wlener, direc-
tor; Lee Loevi mger at-
torney

Elwyn J. Eagen, director;
Thomas Graham, at-
torney.

Mrs. Alice M. Rosseter,
director; John MecTer-
nan, attorney.

Walter P. Spreckels, di-
rector; William R.
Walsh, attorney.

Aaron W. Warner, di-
rector; Paul Kuelthau,
attomey



IIT. PROCEDURE OF THE BOARD

The procedure of the Board, as set forth in the act and elaborated
in the Board’s Rules and Regulations, has been discussed in detail in
previous annual reports of the Board.* The practice so established
remained comparatively undisturbed during the year. It is simple
and the experience of the last fiscal year has demonstrated that it is
well-understood by labor organizations, employers, and others con-
cerned in proceedings before the Board.

1 First Annual Report, ch. V, pp. 21-28; Third Annual Report, ch. III, pp. 16-17.
’ 17



IV. WORK OF THE BOARD

Under the act the Board has two main functions—to prevent
employers from engaghlg in any of the unfair labor practices affect-
ing commerce listed under section 8 of the act and to investigate any
controversy affecting commerce which has arisen concerning the
representation of employees and’ certify the name or names of the
representatives that have been selected. The latter function is au-
thorized in section 9 (c) of the act.

Cases arising under section 8 of the act are known as unfair labor
practice cases, or complaint cases. Cases arising under section 9 (c)
-of the act are referred to as representation cases.

An outline of the procedure adopted by the Board with respect to
these two types of cases and the manner in which such cases have
‘been handled during the fiscal year ending June 30, 1939, are given in
chapters V and VI of this report.

A. STATISTICAL SUMMARY

Cases on docket July 1, 1938, to June 30, 1939—O0n June 30, 1938,
‘there were pending before the Board 3,778 cases, involving 1,302,161
workers.* Between that date and June 30, 1939, the Board and its 22
regional offices received 6,904 charges and petitions, involving 1,147,-
284 workers. Thus, 10,682 cases, involving 2,449,445 workers, were
‘before the Board for consideration during the fiscal year 1938-39.

Cases closed July 1, 1938, to June 30, 1939—During that period,
‘the Board and its regional offices disposed of 6,569 cases, involving
1,028,959 workers. This constituted 61 percent of all cases on its
-docket during the fiscal year.

In 2,942 cases, or 44.8 percent of all cases closed, settlements in
-compliance with the act were secured after a preliminary investiga-
tion by agents of the Board which resulted in an agreement among

the interested parties. In 803 cases, or 12.2 percent of all cases = '

.closed, the regional director refused to issue a complaint after an
investigation had revealed that the facts did not warrant the institu-
‘tion of formal proceedings. In an additional 1,749 cases, or 26.6
‘percent, of all those closed, where investigation also revealed that the
facts did not warrant the institution of formal proceedings, the
parties filing the cases withdrew them, on having that fact pointed
-out to them by the Board or its agents. Forty more cases were
-closed before the institution of formal proceedings, through other
. methods, such as transfer from one regional office to another. Thus,
-of the 6,569 cases closed during the fiscal year 1938-39, 5,584, or 84.2
percent, were closed without any formal action by the Board.
In only 1,035 cases, or 15.8 percent of all cases closed in the fiscal

1 The figures given in the Third Annual Report (p. 20) were 3,781 cases and 1,285,870
-workers. These figures were revigsed upon the receipt of additional information from the
;regional offices.

18
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year 1938-39, did the closing involve formal proceedings before the
Board. Two hundred and fifty-seven of these cases, or 4 percent
of all cases closed, were settled, dismissed, or withdrawn after formal
proceeding had begun but before a Board decision had been issued.
In 35 additional cases, or 0.5 percent of all cases closed in the fiscal
vear, disposition followed the issuance of intermediate reports but
preceded the issuance of decisions by the Board. Of these cases 9
were closed by the dismissal of the charges by the trial examiner and
26 by compliance with the recommendations of the trial examiner. In
only 743 cases, or 11.3 percent, did final disposition follow the issuance
of decisions and orders by the Board.

Table I shows the number of cases on docket, the number of work-
ers involved, and the various methods by which the Board’s cases
were disposed of during the fiscal year ending June 30, 1939, as well
as the total number of cases pending on that date.

TasrLe I.—Disposition of all charges and petitions on docket July 1, 1938, to
June 30, 1939

Percentage of— Percentage of—
Number | Total Total
Number of number | number
of cases Total Total workers of of
cases cases on | involved | workers | workeis
closed docket involved | involved
in cases | in cases
closed [ on docket
Cases pending June 30, 1938 . __..___.____. 3,778 | ... 35.4 11,302,161 | 53.2
Casesreceived July 1, 1938, to June 30, 1939, 6,904 |____._____ 64.6 (1,147,284 |_ 46.8
Total cases on docket. .. ..__._..._. 10,682 |______..__ 100.0 [2, 449, 445 100.0
Cases closed before formal action:
By settlement. . ___ ... __.______._____ 2,042 4.8 27.5 | 341,142 33.2 13.9
By dismissal_.__. N 803 12.2 7.5 116,663 11.3 48
By withdrawal 1,749 26.6 16.4 | 283,068 27.5 11.6
Otherwise ' . oo iciacom o eceeas 40 .6 .4 18, 807 1.8 T
Total cases closed before formal ac-
1113« H 5, 534 842 51.8 759, 680 73.8 31.0-
Cases closed after formal action: ?
By settlement before hearing _.._.___. 44 .7 .4 9,312 .9 .4
By settlement after hearing_. . 83 1.3 .8 24,064 2.3 1.0+
By dismissal before hearing. . _ 13 .2 .2 5, 642 .3 .2
By dismissal after hearing..__ - 26 .4 .3 5,677 .6 .2
By withdrawal before hearing.. - 35 .5 .3 5,014 .5 Lo
By withdrawal after hearing___._.____ 56 .9 .5 16, 808 1.6 .7
By intermediate report finding no
violation_. ... _________________. 9 .1 .1 840 .1 [
By compliance with intermediate )
report ... ... 26 .4 .2 2,983 .3 .1
By issuance of decisions and orders:
Certification 364 5.5 3.4 123,172 12.0 5.0
Compliance 207 3.2 1.9 40, 276 3.9 1.7
Dismissal of complaint or pe 172 2.6 1.6 35, 691 3.5 1.5
Total cases closed after formal
action. ... ... .__ 1,035 15.8 9.7 269, 279 28.2 11.0°
Total cases closed July 1, 1938,
toJune 30, 1939.._________.___ 6, 569 100.0 ... 1,028,959 100.0 ).
Cases pending June 30,1939 .. __.___._____ 4,113 ... 38.5 (1,420,486 {.____..... 38.0

! Includes cases transferred from one regional office to another.

! By “formal action” is rneant the issuance of a complaint in an unfair labor practice case and the issuance-
of a notice of hearing in a representation case.

3 Less than 0.05 percent,

4 Includes 19 cases which wers closed without full compliance with Board orders. In these cases the-
Board did not enforce its orders for various reasons.
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Cases pending as of June 30, 1939.—Of the 10,682 cases on the
docket during the fiscal year 1938-39, 4,113 cases remained on the
docket on June 30, 1939. Of these pending cases 2,389, or 58 percent,
were under investigation in the regional offices. In 211 cases, or b
percent of the total, the investigation had been completed and the
mnstitution of formal proceedings authorized. Awaiting the com-
mencement of hearings were 129 cases, or 3 percent of the total. In
40 cases, or 1 percent, hearings were being held. In 179 cases, or 4

ercent of the total, hearings had been held but intermediate reports

ad yet to be issued. Six hundred and eighty-three cases, or 17 per-
cent of the total were awaiting decision by the Board. Finally, 482
cases, or 12 percent of the total, were awaiting either compliance with
Board decisions or certification in cases where elections had been
directed.

Decisions issued and cases heard.—In the 12 months covered by this
report, the Board held hearings in 1,048 cases, all of which were
conducted by trial examiners designated by the Chief Trial Exam-
‘iner.* This number includes hearings held both in cases closed by
the Board during the year and in cases still pending before the Board
on June 30, 1939. ‘

The Board issued decisions in 893 cases. This figure includes cases
in which hearings were held prior to July 1, 1938, as well as cases
heard during the fiscal year 1938-39. These cases constitute 8.6 per-
cent of all cases on the docket, excluding the 316 cases which on June 30,
1938, had already been decided but were either awaiting compliance
with the decisions of the Board in unfair labor practice cases or
certification after elections directed by the Board. Included in the
893 cases decided were 512 cases involving the question of representa-
tion and 381 cases involving charges of unfair labor practices.

Settlements—The Board has attempted in every way possible to
reduce to a minimum the time elapsing between the initiation and
the closing of a case before it. To that end, it has encouraged the
effectuation of settlements without recourse to formal Board pro-
cedure. The ability of the regional director to secure settlements
without recourse to formal Board ‘decisions and orders has meant the
rapid removal from the area of possible industrial conflict of disputes
which, by their nature, are likely to lead to economic strife. The
Board is gratified to report, therefore, that in 3,069 cases substantial
compliance with the act was secured by agreement between the parties
prior to the issuance of a Board decision. These cases represent 46.8
percent of all cases disposed of during the period. -

These settlements, which include the 2,942 cases settled before the
beginning of any formal action and 127 cases settled after formal
action was begun but before the issuance of a Board decision, secured
substantial complionce with the act.

In most instances intervention took place before the disputes in-
volved had advanced to a stage of strikes or threatened strikes. The
issues in these disputes—discrimination and union recognition—were
the issues which have caused a large percentage of strikes in the
United States for many years. It seems safe to assume, therefore,
that but for the intervention of the Board a large proportion of

2 All data on hearings include only those hearings which were closed on or before June 30,
1939. On that date hearings were still in progress in 40 cases. .
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these disputes would have culminated in strikes.®> In 405 cases strikes
and lockouts were already in progress when the Board intervened.
As a result of the Board’s activities these 405 disputes were settled
and 51,660 workers reinstated. In addition, the Board through its
activities during the year, averted 143 strikes, involving 25,276
workers.

Of the 3,069 cases settled by the Board, 2,072 were cases involving
unfair labor practices. The settlements in these cases covered every
type of unfair labor practice listed under section 8 of the act. It
should be noted that the settlements in most of the cases covered
more than one violation of the act. The figures given below show
the number of settlements under each of the five unfair labor practices
listed in section 8 of the act.

In 712 of the cases in which settlements were affected, employers
were charged with interference with the rights of workers as guaran-
teed under section 7 of the act. As a result of the settlements, they
agreed to post notices which, in general, stated that they agreed to
cease and desist from interference with their employees’ right of
self-organization. These notices affected 118,367 workers.

In 142 cases in which settlements were secured, the employers were
charged with dominating and interfering with labor organizations
of their employees, centrary to section 8 (2) of the act. 'The settle-
ments in these cases involved their agreement to cease dominating
and interfering with these labor organizations. Such settlements
affected 36,213 workers.

In 948 cases in which settlements were secured, the employers were
charged with violating section 8 (8) of the act which forbids em-
ployers from discriminating against their employees for union activ-
1ity. The settlements in these cases resulted in the reinstatement of
6,155 workers and 337 cases involving 1,818 workers led to the pay-
ment of $273,918 in back wages. These back wages were paid to
workers who had been forced out of employment in violation of the act.

One of the major causes of labor disputes is the unwillingness on
the part of employers to recognize the chosen representatives of their
employees. Thus, the settlement of charges arising under section
8 (5) of the act, which makes the refusal of employers to bargain
collectively with the representatives of their employees an unfair
labor practice, 1s a contribution to industrial peace.

Through Board intervention and in the informal stages of the
Board’s proceedings, employers agreed to recognize unions in 877
ccases, affecting 128,944 workers. As a result of this recognition
collective bargaining contracts were consummated in 745 cases. Of
these 745 contracts, 618 were reduced to writing and 127 were based
on oral understandings. In an additional 43 cases, collective bar-
gaining was going on at the time the Board’s cases were closed and
the results of such negotiations are not available.

The above information on settlements is not a complete summary
of the results of Board intervention in labor disputes arising under
the act during the fiscal year 1938-39. The number of workers
reinstated does not include those workers who refused reinstatement
because they already had secured positions elsewhere. No informa-
tion is given on settlements which result in improved working condi-

3 See appendix A, p. 187.
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tions nor on settlements resulting in the restoration of seniority rights
to workers, the reinstatement of workers to better jobs, the agree-
ment to live up to existing contracts, the restoration of wage cuts,
the cessation of discriminatory tactics in conditions of employment.

These settlements were effected in cases involving charges of unfair '
labor practices. In addition, during the fiscal year 1938-39, the
Board settled 997 questions of representation without the necessity for
formal Board decisions. ‘

Of these 997 settlements, 478 were based on consent elections,
held as a result of an agreement among the interested parties to the
proceedings. In nearly all such settlements the employer agreed
to recogmze the successful union for the purposes of collective bar-
gaining. In these settlements by consent elections, 87,310 workers
were involved. : :

In an additional 267 cases, the employers gave outright recogni-
‘tion to the unions involved when evidence was produced that the
union represented a majority of the workers. The number of work-
ers involved in such settlements was 89,103.

. Finally, the Board settled 252 questions of representation on the

basis of pay-roll checks. Under this method, a comparison is made
between the membership cards of the union and the pay-roll of the
-employer involved to determine whether or not a majority of.the
" “workers have selected the petitioning union as their representative.
These settlements affected 25,326 workers.

The settlement of these 997 questions of representation resulted in
collective bargaining agreements, a large majority of which were
written. ‘ . .

Compliance with the recommendations of -trial ewaminers—In
26 cases, compliance was secured after the issuance of recommenda-
tions by the trial examiner without any' further action by the Board.
In a few additional cases, settlements resulting in substantial com-
pliance with the act were obtained after the issuance of recommenda-
tions by the trial examiner without further action by the Board. As
a result of such settlements, 24 employers agreed to post notices, affect-
ing 4,800 workers; six employers agreed to cease dominating or
‘interfering with labor organizations of their employees; eight con-
tracts with labor organizations were entered into, six written and two
oral; and finally in 11 cases, 39 workers were reinstated after discrim-
inatory discharge and, in 14 cases, a total of 44 workers received
$15,915 in back wages.

Compliance with Board decisions and orders—During the fiscal
year ending June 30, 1939, the Board closed 188 cases by compliance
with decisions and orders. These cases went through all the formal
stages of Board procedure; some of the orders were complied with
after enforcement by the courts. Although these 187 cases were for-
mally closed during the fiscal year 1938-39, this figure includes cases
in which the affirmative portions of the Board’s order had been com-
plied with in previous years. They were considered pending because
the effects of unfair labor practices had not yet been completely dis-
sipated. It should, therefore, be kept in mind that the data givem
below cover, in part, events occurring prior to the fiscal year 1938-39.

In 40 cases, the issuance of Board orders led to the recognition by
employers of the unions chosen by their employees. Sixteen of these
employers entered into collective bargaining contracts, 11 written and
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35 oral. In onhe case, the employer was negotiating with the wunion’s
Tepresentatives at the time the Board closed the case.

A total of 167 employers posted notices, affecting 66,495 workers,
indicating compliance with the act.

In 91 cases, employers agreed to cease and desist from dominating
and interfering with labor organizations of their employees. In cases
of this type, a number of company-dominated unions were.- dises-
tablished. ‘

In 87 cases, employers reinstated 1,544 workers after the Board held
that these workers had been discriminatorily discharged. In 93 cases,
a total of 1,201 workers received $368,690 in back wages lost while
they were unemployed because of discharge for umion activity or
union membership.

Summarizing the results of the operations of the Board during the
fiscal year 1938-39, in terms of what restitution was made to workers
and to labor organizations against whom unfair labor practices had
been committed, it is found that:

1. In a total of 923 unfair labor practice cases, involving 134,326
workers, unions were recognized for the purposes of collective bar-
gaining.

2. A total of 769 collective bargaining contracts, involving 95,937
workers, were entered into. Of these, 635 were reduced to writing
and 184 were based on oral understandings. In an additional 44
cases, negotiations were going on at the time the cases were closed.

3. In 903 cases, employers posted notices that they would cease.all
unfair labor practices. These postings affected 189,662 workers.

4. Employers ceased dominating and interfering with labor organi-
zations of their employees in 245 cases, affecting 96,091 workers.

5. A total of 7,738 workers were reinstated after discriminatory
discharge.

6. A total of $658,523 was paid in back wages to 3,063 workers.

B. ANALYSIS OF CASES BY UNIONS INVOLVED

In this section there is presented an analysis of the disposition of
cases with a breakdown according to the unions filing the charges or
petitions,

Cases closed.—Of the 10,682 cases on the docket during the fiscal
year 1938-39, 4,176 were filed by A. F. of L. unions, 5,025 by C. I. O.
aﬁilliates, 847 by unaffiliated labor organizations, and 634 by individ-
uals.*

During the year 63.3 percent of the A. F. of L. cases and 59.7 per cent
" of the C. 1. O. cases were disposed of.

Settlements prior to the institution of formal proceedings were
effected in 50.2 percent of the A. F. of L. cases, and in 44.5 percent
of the C. I. O. cases. -

1In 25.0 percent of the cases they filed, A. F. of L. affiliates agreed to
withdraw their cases after an investigation revealed that the Board
could not take any action under the provisions of the act. The Board
dismissed 12.0 percent of their cases, this procedure being followed
where the unions did not choose to withdraw. C.I. O. unions withdrew
27.3 percent of their cases and had 7.8 percent dismissed by the Board.

¢In cases where unions changed their affiliation during the proceedings, theif afliation
at the time of ﬂlin% the charge or petition was the determining factor. It should also
ggtgoti)edgthz%c )cases led by individuals include only unfair labor practice cases. (See foot-

, bage 47.
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In other words, the Board and its agents, after appropriate investiga-
tion, found that 37.0 percent of the A. F. of L. cases and 85.1 percent
of the C. I. O. cases were without merit. ' C

As has been indicated, some of the Board’s cases are disposed of
prior to the issuance of decisions by the Board even though formal
action has been instituted. This occurred in 3.8 percent of the A. F.
of L. cases and 5.0 percent of the C. I. O. cases. - Finally, the Board
closed 8.4 percent of the A. F. of L. cases, and 14.9 percent of the
C. I. O. cases after the issuance of decisions and orders

Decisions issued and hearings held. —The Board held hearings in 286
A. F. of L. cases, and 636 C. I. O. cases during the year. It issued
decisions in 252 A. F. of L. cases and 600 C. I. O. cases. These figures
constitute 6.2 percent and 12.4 percent, respectively, of cases on the
docket filed by each of these labor organizations, excluding those cases

" already decided on June 30. 1938, but then awaiting either compliance

with Board decisions or certification after the direction of elections.

Tables II through IV show the disposition of cases filed by A. F. of
L. unions, C. I. O. affiliates, and unaffiliated unions.’®

TaeLe I1.—Disposition of all charges and petitions of American Federation of
Labor unions on dockel July 1, 1938, to June 30, 1939

Percentage of— ' Percentage of—
Number | Total Total
Number of work- | number | number
of cases | Total Total ers in- | of work- { of work-
cases cases on | volved | ers in- | ers in-
closed docket volved | volved '
in cases | in cases
closed |on.docket
Cases pending June 30, 1938____._____.____ 1,182 J.o_o.__. 28.3 | 210,452 |____._.___ ©, 39,8
Cases received July 1, 1938, to June 30, . i
1939. 2,004 [.___._.___ 7.7 | 317,936 ... ... 60.2
4,176 |- .. 100.0 | 528,388 |...___.... 100. 0
Cases closed before formal action:
: 1,326 50.2 31.8 | 136,354 46.2 -25.8
318 12.0 7.6 38, 205 13.0 7.2
662 25.0 15.9 44, 897 15.2 8.6
15 .6 .3 , ] .3
Total, cases closed before formal . . . .
action_____________ ... ________.___ 2,321 87.8 55.6 | 221,165 75.0 41.9
Cases closed after formal action: ,
By settlement before hearing. ... 15 .6 .3 2,682 .9 .6
By settlement after hearing._._ . 28 1.1 7 11,710 4.0 2.2
By dismissal before hearing. - 4 .2 .1 393 .1 .1
By dismissal after hearing. ___ - 9 .3 .2 3,304 1.2 .7
By withdrawal before hearing - 12 .4 .3 2,285 .8 .4
By withdrawal after hearing_____._.._ 17 .6 -4 2,186 7 .4
By intermediate report finding no
wviolation._.___________ . _.____...__. 4 .2 1 577 .2 .1
By compliance with intermediate re-
16) o 7R R 12 .4 3 777 .3 .2
By issuance of decisions and orders: . .
Certification -1 79 3.0 1.9 18, 693 6.3 3.6
Compliance. ... _.__._____.._.._. ' 88 3.3 2.1 18, 642 6.3 3.5
Dismissal of complaint or petition. 56 2.1 1.3 12,395 4.2 2.3
Total cases closed after formal
action. ... . ... 324 12.2 7.7 73, 744 25.0 13.9
Total cases closed July 1, 1938,
toJune 30,1039 . ________.___ 2, 645 100.0 f oo 294, 909 100.0 44.2
Cases pending June 30, 1939...___.__._..___ 3 I 36.7 | 233,479 |-

5 Cases filed by individuals include only unfair labor practice cases. ‘(See footnote,
p. 47.) ’J;able X1III, p. 41, shows the disposition of these cases. . :
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TasLe 11T.—Disposition of all charges and petitions of Congrqsé of Industrial
Organizations unions on docket July 1, 1938, to June 30, 1939

Percentage of— Percentage of—
Number | Total Total
Number of number | number
of cases Total Total workers of of
¢ cases cases on | involved | workers | workers
closed docket involved | involved
in cases | in cases
closed |ondocket
Cases pending June 30,1938.'.__________.. 2,128 | ... 42,2 967,215 |.__._._... 61.5
Cases receivedJuly 1, 1938 to J uly 1, 1939.. 2,902 | ... 57.8 | 606,206 |._.. ... 38.5
Total cases on docket____.._..._.__. 5,025 ... 100.0 (1,573,421 | _________ 100.0
Cases closed before formal action: -
Bysettlement_ . ______ . . .. ._______ 1.335 44.5 26.6 | 169,528 28.6 10.8
By distnissal..___________... - 233 7.8 4.6 27, 855 4.7 1.8
By withdrawal__ . S19 27.3 16.3 | 210,428 35.5 13.4
Otherwise. .. ____.___...... . 16 ] .3 A 1.6 .6
Total cases closed before formal
action. ... 2,403 80.1 47.8 | 417,204 70.4 26.6
Cases closed after formal action:
By settlement before hearing..________ 24 .8 .5 5,894 1.0 .4
By settlement after hearing. .. - 32 1.1 .6 12, 083 2.0 .8
By dismissal before hearing_ . 9 .3 .2 5, 249 .9 .3
By dismissal after hearing____ . 17 .6 .3 2,283 49 .1
By withdrawal heforc hearing . 22 .7 .4 2,544 .4 .2
By withdrawal after hearing.___ - 26 .8 .5 10, 198 1.7 .7
By intermediate report finding Do
violation____________________________ 5 .2 .1 263 (O] O]
By compliance with intermediate
TePOTt. oL 14 .5 .3 2, 206 .4 .1
By issuance of decisions and orders:
Certification__ 245 8.1 ~4.9 98, 097 16.5 6.2
Compliance______. 109 3.6 2.2 21.072 3.6 1.3
Dismissal of complaint o 95 3.2 1.9 16, 085 2.7 L0
Total cases closed after formal
action_______________________.. 598 19.9 1L9 | 175974 29.6 111
Total cases closed July 1, 1938
toJune 30, 1939_.__......._._. 3,001 100.0 [.._._____. 593, 178 100.0 [.._...._._
Cases pending June 30, 1939_. __._._____.__ 2,024 [_____.... 40.3 | 980,243 {_ _____.__. 62.3

1 Less than 0.05 percent.
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"TaBLE 1V.—Disposition "of all charges and petitions of wwﬂiliated' unions on
' docket July 1, 1938, to June 30, 1939

Percentage of— Percentage of—
. Number | Total Total
Number of work- | number | number
of cases Total Total. ersin- | of work- | of work-
cases 1 caseson | volved | ersip- ers in-.
closed docket volved | volved
in cases | in cases
closed |ondocket
«Cases pending June30,1938_.._______._____ 358 | ... 42.3 122,259 |_.______.. 36.1
‘Cases received July 1, 1938, to June30, 1939 489 | ________. 57.7{ 216,712 | ___._____ 63.9
Total cases on docket..___..._____._ 847 |- 100.0 | 338,971 |......_.._ 100.0
Cases closed before formal action:
Bysettlement....._:.__..._._..__._.. 153 20.1 18.1 34,698 25.2 10.2
By dismissal..____ 110 20.9 13.0 48,923 35.5 14.4
By withdrawal.__ 145 2.5 17.1 27,081 19.8 8.0
Otherwise . .o oo 9 1.7 1.1 7,705 5.6 2.3
Total cases closed before formal ac-
L2 14) + U 417 79.2 49.3 | 118,407 85.9 349
Cases closed after formal action: .
By settlement before hearing._.._______ 4 8 5 736 5 2
By settlement after hearing._. . 23 4.4 2.7 271 . .1
By dismissal before hearing____ U SN EIN SN, i IR DU
By dismissal after hearing_ . ___.______| |l [o_... MU S M,
By withdrawal before hearing.. 1 .2 .1 175 1 .1
By withdrawal after hearing_____.____ 13 2.5 1.5 4,224 3.1 1.2
By intermediate report finding no vio- .
lation ... ... ... [OOSR SRR RO (R S
By compliance with intermediate re-
210) o SRR SRRSO SUUIIUUIN NP S SR RN
By issuance of decisions and orders: .
Certification 40 7.6 4.7 6,382 4.6 1.9
Gompliance___ 8 1.5 .9 552 4 .2
Dismissal of commplaint or petition_ 20 3.8 2.4 7,210 5.21 2.1
" Total cases closed after formal
action. ... ... 109 20.8 12.8 19, 350 14.1 5.8
Total cases closed July 1, 1938 to
June 30,1939 _____.__________. 526 | 0 100.04___.______ 137,957 100.0 {____..___.
Cases pending June 30, 1039 ... k223 U [, 37.9 201,014 |_______.__ 59.3

Settlements and compliance.—If all cases involving A. F. of L.
unions closed during the fiscal year 1938-39 are grouped together, it
appears that these unions gained the following benefits:

1. Employers recognized 434 A. F. of L. unions in situations
involving 62,853 workers.

2. As a result of this recognition, A. F. of L. unions and em-
ployers entered into 374 collective bargaining contracts; 295 written
and 79 oral. In an additional 24 cases, collective bargaining was
going on at the time the cases were closed. -

3. Notices were posted in 451 establishments, affecting 84,577
workers. In these notices, employers stated that they would cease
committing unfair labor practices against A. F. of L. unions and
their members. )

4. As a result of the filing of charges by A. F. of L. unions, a total
of 97 employers agreed to cease interfering with and dominating
labor organizations of their employees. These 97 cases affected
23,855 workers. :

5. A total of 3,305 members of A. F. of L. unions were reinstated
and a total of $255,370 was paid in back wages to 1,370 members of
A. F. of L. affiliates.



1V. WORK OF THE BOARD 27

If all cases involving C. I. O. unions closed during the fiscal
year are grouped together, it appears that unions affiliated with the
C. 1. O. secured the following benefits under the act:

1. In 486 cases, involving 55,790 workers, C. I. O. unions were
recognized for the purposes of collective bargaining.

2. As a result of this recognition 347 contracts were entered into
between C. I. O. unions and employers, 301 written and 46 oral. In
19 cases, negotiations for an agreement were in process when the
Board closed the cases. _

3. In-379 cases, involving 92,686 workers, employers posted notices
which stated that all unfair labor practices as defined in the act
would cease. :

4. In 141 cases the employers agreed to cease dominating and inter-
fering with labor organizations. .

5. A total of 4,019 members of C. I. O. unions were reinstated
after having been discriminatorily discharged. A total of $365,560
in back wages was paid to 1,512 .workers.

192197—40—3
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V. UNFAIR LABOR PRACTICE CASES
A. STATISTICAL SUMMARY OF UNFAIR LABOR PRACTICE CASES

Section 7 of the act provides that “employees shall have the right
to self-organization, to form, join, or assist labor organizations, to
bargain’ collectively through representatives of their own choosing,
and to engage in concerted activities, for the -purpose of collective
bargaining or-other mutual aid or protection.” Section 8 of the act
lists the five types of employer activities which interfere with .the
rights of workers as guaranteed under section 7 of the act. When an
employer who comes within the jurisdiction of the act engages in
any oné or more of these unfair labor practices the complaining
individual or labor organization files a charge which contains a “clear
and concise statement of facts constituting the alleged unfair labor
practices affecting commerce.”

The unfair labor practices set forth in section 8 include inter-
ference with, restraint and coercion of employees in the exercise of
their rights guaranteed in section 7 of the act (section 8 (1)) ; domi-
nation of and interference with the formation or administration of
labor organizations (section 8 (2), the “company union” (subsection) ;
discrimination against workers for union activity (section 8 (3));
discrimination against workers for filing charges or testifying under
the act (section 8 (4)); and refusal on the part of employers to bar-
gain collectively with the chosen representatives of their employees
(section 8 (5)).

The Board has ruled that the violation of any of the four subsections
of section 8 other than section 8 (1) is also a violation of section
8 (1) of the act. Therefore, all charges filed with the Board include
the allegation that section 8 (1) has been violated. In some instances,
however, certain unfair labor practices fall into the category of vio-
lation of section 8 (1) but are not violations of any of the other four
subsections of section 8.

Cases of violation of section 8 are generally referred to as “unfair
labor practice cases.”

Unfair labor practice cases on docket July 1, 1938, to June 30,
1939.—On June 30, 1938, the Board had pending before it a total of
2,514 unfair labor practice cases, involving 705,173 workers.? These
cases can be divided into two groups. One group includes cases
which on June 30, 1938, were pending in the regional offices, awaiting -
either investigation, the issuance of a complaint, the commencement

! Rules and Regulations, art. I sec. 4, .

2 The figures as given in the Third Annual Report (p. 31) were 2,519 cases and 696,464
wox:ker:i. ﬂ'il‘hese figures were revised upon the receipt of additional information from the
regional offices.

28
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of a hearing, or the issuance of an intermediate report by a trial
examiner. This was by far the larger of the two groups. The other
group includes cases which on June 30, 1938, were awaiting either
the decision of the Board or compliance with the decision and order of
the Board.

In addition to the 2,514 unfair labor practice cases awaiting fur-
ther action on June 30, 1938, there' were filed with the regional offices
and the Board during the ensuing fiscal year 4,618 unfair labor
practice cases, involving 665,102 workers. Thus, a total of 7,132
unfair labor practice cases, involving 1,370,275 workers, were on the
dockets of the Board during the fiscal year ending June 30, 1939.

Analysis of charges on docket July 1, 1938, to June 30, 1939.—As
stated above, the unfair labor practice cases may include any one or
more charges of violation of section 8 of the act. A break-down of
these charges is given in tables V and VI. Table V shows the number
of ‘unfair labor practice cases pending before the Board and the
regional offices on June 30, 1938, with an analysis of the various charges
of unfair labor practices. A similar break-down for unfair labor prac-
tice cases received during the fiscal year covered by this report, by
regions, is given in table VI.



TasLE V.—Analysis of charges pending as of June.30, 1938

-

involvi . . . NS
gﬁgﬁ: Nuﬁ%ﬁééﬁﬁ?ﬁ?ﬁccm ) ng Number of charges by subséctions of section 8 involved :
labor : - : ) )
practice .
ndin land {1and| 1,3, | 1,2, [1,23 land |1and | 1,2, 1,3 4
pending ’ ) y an: an 1, 4, 1,2 11,23, 1, 3,4,[1,2,3,4,
June 30, 12| 3 4165173 5 |aod5|and3|ands| ! 2 | 4 |and5|end4|eand5|and4|and 4|eand5|ands
Board ... _______... 6 8 5 8 |------ 2 S P R 3 2 B e e S B B
Region ”
Boston_ . ___.__ 108 109 35 o T PO 42 39 18 12 13 7
2. New York. 332 332 89 263 8 144 123 31 78 36 19
3. Buffalo___ 54 b4 21 37 1 26 14 5 11 5 6
4, Philadelph 148 148 63 108 2 52 62 15 14 24 14
5. Baltimore.._._ 166 166 37 125 1 49 73 17 28 20 3 1
6. Pittsburgh.___ 57 57 26 48 (... 14 24 1 4 10 8
7. Detroit_______. 94 94 40 66 1 31 30 12 9 18 8
_8. Cleveland.____ 83 83 27 68 3 27 38 6 10 8 9
9. Cincinnati - 165 165 29 111 3 77 63 43 23 13 9
10. Atlanta____.__. 119 119 28 104 6 38 52 8 21 17 9
11. Indianapolis..- 115 115 57 87 2 50 29 14 13 29 14
12. Milwaukee.... 93 93 34 [63 A S 34 31 8 8 11 11
154 154 58 1156 8 57 49 15 22 22 15
48 19 42 1 28 10 5 13 9 9
101 101 12 62 2 . 53 33 33 18 7 2
16. Fort Worth_ __ 81 81 32 58 7 30 27 4 12 6 7
17. Kansas City... 102 102 36 86 1 40 - 32 13 20 27 6
18. Minneapolis... 48 48 15 32 2 20 14 10 7 7 2
19. Seattle_ .___.._ 114 114 20 93 2 49 50 13 28 8 5 1
20. San Francisco. 122 122 18 98 1 73 28 13 87 11 2 6
21. Los Angeles. .. 137 | 137 29 86 1 67 43 34 22 11 9 8 b A I 2 ) A DR IR RN (NN
22, Denver.__. 66 25 36 2 29 20 14 4 6 4 2 I 7 P 6 R DU IO R I 1
Total . _______... 2,514 (2,514 755 (1,859 54 |1,032 875 332 434 321 180 79 162 3 77 32 1 1 9 3 5

1 Cases in which the Board assumed original jurisdiction.
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TaBLE VI.—Analyses of charges received during fiscal year ending June 30, 1939

&

Number of charges involving

x\iumfbaiar subsections of section 8 Number of charges by subsections of section 8 involved
of unfalr
labor
practice
1,2 1, 2, 1,3 1, 2
cases re- land{land| 1,3, | 1,2 [ land{land| 1,2, | 1,3 1, 4 1,2 ' g -y
ceived | 1| F | 304 8 0TS fand’s fand3 | M a0 1 [T T T | add’s | add's | and’s |and s |3 8nd |4 0nd ) 3 4

. 70 70 49 26 33 13
4. Philadelphi 150 | 150 21 77 |emennn 93 41 63
5. Baltimore 280 | 289 20| . 188 5 84 149 58
6. Pittsburgh.__. v 9 { 119 16 06 2 16 N 9
7. Detroit_ ... 154 | 154 33| 122 L 44 3. 18
8. Cleveland. ... 1“1l 141 27 9 1 31 89 15
9. Cincinnati .... 278 278 18 162 5 100 123 70
10. Atlanta.._.... 136 | 136 9 98 5 50 67 27
11. Indianhpolis._. 158 | 158 ( 28 |- 114 2] 58 64 20
12. Milwaukec.... 170 170 | . 25| 118 2 70 (4] 30
13 Chicago.. - 287 287 41 212 13 64 155 32
14, 8t. Louis. ... 77 77 10 60 i 2 41
15, Now Orloans.. 146 | 140 1 05 1 56 62 27
16. Fort Worth._.. 147 | 147 13 | 102 i 41 80 21
17. Kangas City.._. 200 200 21 124 3 121 44 49
18, Minneapolis._.| | 110 19 |- 20 75 2 50 48 33
19. 155 155 13 118 1 51 &8 26
20. 240 | 249 16 | 181 3| 147 7 48
21. Los Angoles.-. 400 | 400 4| 170 51 171 120 129
22. Denver........ <110 | 110 9 75 3 3. 60 23 ]

’I_‘.otnl ........... 4,818 4,618 | 543 (3,012 74 11,776 | 2,008 954 | 668 183 87| 370 205 7 60 |. 54 | N R, [} 4 2

1 Cages in which the Board assumed orighinl Jurisdiction.
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Of the 4,618 unfair labor practice cases filed with the Board durihg
.the fiscal year, 62 percent contained the charge of discrimination
either for union activity, for testifying in a hearing before the Board,
or for filing charges with the Board. About 38 percent of the cases
included the allegation that the employer refused to bargain collec-
tively with the representatives chosen by the workers. The charge
of domination of and interference with a labor organization was mage
in approximately 12 percent of the cases. '

It is of interest to compare these percentages with those for the
preceding fiscal year. During the fiscal year ending June 30, 1938,
nearly 67 percent of the unfair labor practice cases included charges
of discrimination, about 38 percent contained charges of refusal to
bargain collectively, and approximately 19 percent alleged domina-
tion of and interference with labor organizations.® There-appears to
have been a decrease from the preceding fiscal year, in the proportion
of all cases involving charges of discrimination and also a decrease
in the proportion involving “company union” charges. The propor-
tion of cases where the charge was refusal to bargain collectively
remained the same. '

Unfair labor practice cases closed July 1, 1938, to June 30, 1939.—
Upon the receipt of a charge the regional director conducts an inves-
tigation to determine, first, whether or not the allegations affect com-
merce, and second, whether or not the facts as alleged in the charge
constitute unfair labor practices within the meaning of the act. If,
as a result of his investigation, the regional director decides that the
facts do not warrant the institution of formal proceedings, the com-
plaining labor organization or individual is given an opportunity to
withdraw the charges. If, however, the parties filing the charges do
not choose to withdraw the case when informed by the regional direc-
tor that, in his opinion, no further action is warranted, the director
formally states that he refuses to issue a complaint. The complainants
have the right of appeal to the Board from the ruling of the regional
director.

During the fiscal year 1938-39, regional directors secured the with-
drawal of 1,269 cases after a preliminary investigation. This con-
stituted 80 percent of the 4,230 unfair labor practice cases closed dur-
ing the period. In 539 cases, where the parties did not choose to with-
draw the charges, the regional directors refused to issue complaints,
i. e., the charges were dismissed. These dismissed cases represent 12.7
percent of the unfair labor practice cases disposed of during the fiscal

year.

’ Thus 42.7 percent of all unfair labor practice cases closed during the
year were closed because the Board found that these cases did not
merit formal proceedings.

If the regional director finds that the facts as stated in the charge
constitute a violation of the act, formal proceedings may be instituted.
But in a large number of cases, compliance with the act may be
brought about through the voluntary cooperation of the employer,
the -complainant, and the agents of the Board. In such cases no
formal proceedings are instituted.

¢ Third Annual Report, p. 30.
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The Board and its agents obtained compliance with the act on the
basis of informal settlements in 1,990 cases, or 47 percent of all unfair
labor practice cases closed by the Board during the fiscal year 1938-39.
These settlements affected 203,692 workers.

In only a relatively small percentage of the unfair labor practice
cases filed with the Board, does the regional director issue a formal
complaint. These are cases in which the regional director decides
that the allegations in the charge constitute unfair labor practices
affecting commerce and finds it impossible to settle the dispute infor-
mally. The Board, through its agents, issued a total of 522 complaints
during the 12 months ending June 30, 1939. This was slightly more
than 8 percent of the sum of the 4,618 unfair labor practice cases
filed during the year and the 1,732 unfair labor practice cases pending
and still under investigation on June 30, 1938.

A total of 397 cases were closed after formal complaints were
issued. A number of these, namely 127 cases, were settled, dismissed,
or withdrawn before the issuance of Board decisions although in some
cases hearings had been held. In 9 cases, the trial examiner dis-
missed the complaint, and in 26 cases the respondent agreed to
comply with the recommendations of the trial examiner.

After the issuance of the trial examiner’s report, a case is trans-
ferred to the Board. If the respondent does not comply with the
recommendations contained in the intermediate report of the trial
examiner or if exceptions are filed to his recommendations by any
party to the proceedings, the case comes before the Board for decision.
During the fiscal year a total of 235 cases was closed following the
issuance of a Board decision either through dismissal of the entire
complaint or through compliance with the Board’s order.* Although
the complaints in only 28 of the cases were dismissed in their
entirety, a large number of decisions included a partial dismissal
of the complaint. The large number of cases closed by compliance
with Board decision is explained by the fact that although during
the first 3 fiscal years many decisions resulted in compliance
. with the affirmative portions of the Board’s decisions, the Board
continued to carry the cases as pending until such time as it
was felt that the effects of the unfair labor practices had been
dissipated.® During the fiscal year 1938-39, the Board con-
sidered such cases closed and thus the number of cases closed by
compliance was relatively high as compared with previous years.
Although such cases are considered closed from a statistical point of
view, from the legal point of view, the cease and desist orders continue
in effect indefinitely. )

Despite the inclusion in the data on cases closed of cases in which
Board decisions had been issued in earlier years, only 5.6 percent
of all unfair labor practice cases disposed of during the year were
closed after formal Board decisions and orders.

¢ For statistical purposes only., unfair labor practice cases in which ‘decisions and orders
have been issued are considered clegsed when compliance with the affirmative portion of the
Board orders is seevred. The negative portions of the orders, i. e., the cease and desist
orders, remain In effect indefinitely.

® See footnote (4), Table I.
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Table VII shows a complete break- down of the disposition of un-
fair labor practice cases during the fiscal year 1938-39, and in Table
VIII there is presented a similar break-down by reglons

TasLy VII. —prosztwn of all unfair labor practice cases on docket July 1, 1938,
to June 30, 1939

Percentage of— Percentage of—
Number | Total Total
Number of number | number
of cases Total Total | workers of of
cases | caseson |involved | workers | workers
closed docket ’ involved | involved
in cases | in cases
closed |on docket
Cases pending June 30,1938 . ___.___.____ 2,514 35.2( 705173 |.___.__... 5.5
Casesreceived July 1, 1938, to June 30, 1939 4,618 64.8 | 665,102 |.___._____ 48.5
Total cases on docket____________._. 7,132 100.0 1,370,276 |.. ... 100.0
Cases closed before issuance of complaint:
By settlement - 1. 990 27.9 | 203,692 45.8 14.8
By dismissal 539 7.6 36, 631 8.0 2.6
By withdraw 1,269 17.8 | 112,108 25.2 8.2
Otherwise. _ ..o i 35 .5 10, 598 2.4 .8
Total cases closed before issuance
of complaint. ... 3,833 90.5 53.8 | 362,029 81.4 26. 4
Cases closed after issuance of complaint: .
By settlement before hearing_. ..__.___ 29 .7 .4 4,080 1.1 .4
By settlement after hearing. . - 53 1.3 .7 14,107 3.2 1.0
By dismissal before hearing - 8 .2 .1 5,084 1.1 .4
By dismissal after hearing __ . 12 .3 W2 3, 524 .8 3
By withdrawal before hearing - 10 .2 .1 718 .2 (O
By withdrawal after hearing_._ - 15 .4 .2 3,007 .7 .2
By intermediate report ﬁndjng no
violation. - ... __________ 9 .2 .1 840 .2 1
compllance with infermediate re-
________________________________ 26 .6 4 2,983 .7 .2
By dismissal by Board decision....___ 28 | = .7 .4 6 560 1.5 . .5
By compliance with Board decision 1 207 4.9 2.9 40, 276 9.1 2.9
Total cases closed after issuance of
complaint_ .. ... 397 | 9.5 5.5 82,077 186| . 6.0
Total cases closed July 1, 1038, to |
June 30, 1939 _ oo _______. 4, 230 100.0 |-ccaoooo. 444, 106 100.0 | oo
Cases pending June 30, 1939_..; ........... 2,002 | _..__ 40.7 | 926,169 [....__.. -- 67.6

1 Less than 0.05 percent.
- 1 See footnote (4), Table L.



TasLe VIII.—Disposition of unfair labor practice cases on docket during the fiscal year ending June 30, 1939, by regions

Number of Disposition of cases
cases on docket
fiscal year Before issuance of com: After issu lai d before Board
1938-1939 - ance of complaint and before Boar
. plaint ecision After Total
B Total| cases
oard | oo | pend-
Settled | Dismissed | Withdrawn | [ntermedt- | %500 | dis. | ing
ctile m W1 | “ate report ’ posred ¥ élone
0 s
Num-| Workers | Set- | DIS” | wign. | Oth- : 1039
ber | Involved | tled |\ "oq™ | drawn| gicq | Be- | attor | Be- | Atter| BS | After| No [Com-| Dis- | Com-
hear- hear- hear- hoar- hear- hear- | viola-| pli- |miss-| pli-
ing ing ing ing ing ing | tion | ance| ed |ance?
................................................. 10 08, 925 ) B PO b33 TS DRI (USRI PRI FRSRO SRR (ROSRtrn SRR PRSP S 3 7
1 BoStON . o e 424 46,368 | 151 40 93 12| 200 125
2 1,001 184,719 | 310.] 126 172 32 663 368
3. 1 45, 092 27 12 18 4 71 53
4. Philadelphia 307 87,406 83 20 65 15| 104 113
6, Baltlmore. o oo e ceceemceeec e eeeeeaan 458 61,474 | 123 16 84 34| 272 183
8. Pittsburgh. ool | 178 51, 606 31 [} 37 3 82 94
7. Detroit.... 248 91, 617 02 28 29 2 128 120
8. Cleveland. 224 34,015 37 10 52 51 115 109
9. Cincinnati 443 87,337 | 218 33 47 6 312 131
10, Atlanta . oo imemcameana 255 31,320 41 38 36 9] 135 120
273 45, 230 04 22 73 15| 177 96
263 45, 500 89 27 25 7 152 111
441 102,632 | 133 36 78 10| 202 179
125 , 601 18 8 22 b 61 64
247 14, 640 &0 16 67 8 151 06
16. Fort Worth 228 | 31,050 | 68| 24| a9 12 4|
17. Kansas City 302 30,778 77 1] 39 4 131 171
18, Minneapolis. 167 17,149 067 4 35 21 115 52
19. Scattlo.____... - 260 43, 804 68 12 45 12 | 145 124
20, San Francisco. 371 | 154,020 80 26 39 2| 148 223
21, Los AngoleS. . oo emmeememememan 543 40,027 | 152 24 123 3 |amaeas 13 oo 2 foaeae 1 ) U (RN SO, 41 323 220
22, DONVOT e ey ceceeemicccccccmamcncaean———— 176 11, 601 52 [} 39 1 2 |ecmcecfaaaee b2 PR RN PN 1 [} 4 112 04
AN | U 7,132 (1,370,276 (1,900 | 539 | 1,269 35 29 53 8 12 10 16 9 26 28 [ 207 (4,230 | 2,002

1 Cases In which the Board assumed original jurisdiction. % 8ee footnote (4), Table I,

‘A
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Unfair labor practice cases pending as of June 30, 1939—At the
end of the fiscal year covered by this report there were pending before
the Board 2,902 unfair labor practice cases, involving 926,169 workers.’
R large majority of the cases, 1,701, were pending in the regional of-
fices where investigations were being carried on to determine whether
or not the facts in the charge constituted unfair labor practices within
the meaning of the act. In 169 cases, complaints had been ‘authorized
but were still awaiting formal issuance. Complaints had been issued
in’88 cases and these cases were awaiting the commencement of hear-
ings. Hearings were in progress in 33 cases, and, in 179 cases, hearings
had been completed but the parties were awaiting the issuance of
intermediate reports. In 401 cases, intermediate reports had been
issued ; these cases were awaiting decision by the Board. In 331 cases
the Board was awaiting compliance with its orders.

Formal action in unfair labor practice cases—During the year, the
Board instituted formal action in a relatively small proportion of the
unfair labor practice cases on the docket. As pointed out previously,
complaints were issued in 522 cases. Hearings were concluded in 424
cases, such hearings being conducted by trial examiners designated
by the Chief Trial Examiner. Some of these cases heard were later
settled, withdrawn, or dismissed before the issuance of an interme-
diate report by the trial examiner. The trial examiners issued inter-
mediate reports in 371 cases. In 9 cases, they dismissed the entire
complaint;® in 26 cases, compliance with their reports was secured.
Upon the filing of exceptions to the intermediate report by either of
the parties to the proceedings, the unfair labor practice case is auto-
matically transferred to the Board. If no exceptions are filed and if
there is no compliance with the intermediate report within 10 days
after issuance, the case is transferred to the Board.® During the entire
fiscal year, 397 unfair labor practice cases were transferred to the
Board either upon exceptions filed to the intermediate report or upon
the failure of respondents to comply with the recommendations of the
trial examiners. In addition, 191 cases were transferred to the Board
upon the issuance of Board orders to that effect. '

The Board issued decisions in 381 unfair labor practice cases or 5.5
gercent of all cases either awaiting decision on July 1, 1938, or filed

uring the subsequent 12 months. Of these 381 decisions, a total of 149
decisions were issued on the basis of a stipulation entered into by the
interested parties.

A summary of the formal action taken by the Board during the
year broken down by the regions in which such unfair labor practice
cases were filed is presented in table IX.

51t should be noted that frequently the trial examiner dismisses part of the complaint.

% Under the revised Rules and Reculations. series 2. i{ssued July 14, 1939. upnfair labor
practice cases are transferred to the Bonrd by its order iscued immediatelv uron the receipt
by the Board from the regional director of the intermediate report. (Art. II, sec. 82.)
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TABLE IX.—Formal action teken by N. L. R. B. in unfair labor practice dases on
docket during fiscal year ending June 30, 1939, by regions

Number of cases in which— | C2Ses tmnslerreﬂ_to N.L.R.B.
Number
Noncom-
A Excep- |0 Total | of cases
Com- | gearings | Tterme- | j,ng'gq | pliance decided
plaints were diate interme- with Board
were held reports \iate | interme- | order
issued issued diate
. report report
o
Board 1 | e e e e 1
Region
Boston_._._.. 22 13 15 17 |- 7 24 2
2. New York._.. &1 61 55 51 5 14 70 38
3. Buffalo_.._.. 17 17 22 1 24 12
4. Philadelphia. 29 25 20 14 36 21
5. Baltimore.... 23 7 17 18 34 47
8. Pittsburgh.__ 12 6 7 6 13 8
7. Detroit._____ 24 19 11 4 18 10
8. Cleveland.___ 9 8 9 3 12 7
9. Cincinnati._. 11 9 10 2 13 9
10. Atlanta.____. 35 34 31 10 45 20
11. Indianapolis. 18 12 9 12 oo 5 17 21
12. Milwaukee. _ 13 6 8 10 f oo 2 12 17
13. Chicago.....- 47 36 40 [0 3N O 4 44 24
14. St. Louis..... 9 9 11 10 ... 5 15 13
15. New Orleans. 36 32 3 51 eeea. 28 33 37
16. Fort Worth__ 22 4 26 5 35 13
17. Kansas City. 16 16 16 7 22 12
18. Minneapolis. 18 16 13 2 14 2
19. Seattle....... 19 10 10 13 24 14
20. San Francis-
CO._ e 11 23 5 E- 3} PO 21 28 5
21. Los Angeles.. 45 34 23 25 oot 18 43 10
22. Denver...... 7 7 10 11| - 1 2 14 20
Total _____..._. 522 424 371 390 7 191 588 381

Cases in which the Board assumed original jurisdiction.

B. ANALYSIS OF UNFAIR LABOR PRACTICE CASES BY UNIONS
FILING CHARGES

Of the 7,132 unfair labor practice cases on the docket during the
fiscal year ending June 30, 1939, 2,770 were filed by unions affiliated
with the American Federation of Labor, 3,442 cases by affiliates of
the Congress of Industrial Organizations, 286 cases by unaffiliated
unions, and 634 cases by individuals. The Board closed 62 percent
of the A. F. of L. unfair labor practice cases and 55.9 percent of
the C. L. O. unfair labor practice cases on the docket during this period.

A comparison of the methods by which the A. F. of L. cases and
the C.'I. O. cases were disposed of reveals that the Board secured
settlements before formal action was instituted in 51.4 percent of
the A. F. of L. cases and in 47.0 percent of the C. I. O. cases.
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The regional directors refused to issue complaints in 9.8 percent -
- of the A. F. of L. cases-and secured the withdrawal of 28.9 percent
of the cases involving these unions. They dismissed the complaints
in 10.5 percent of the C. I. O. union cases and secured the withgrawal
of 30.7 percent of them. :
Eighty-eight A. F. of L. cases and 109 C. I. O. cases were closed
by compliance with Board decisions during the year.
Hearings were conducted in 128 cases involving A. F. of L. affili-
ates and 1n 260 cases involving C. 1. O. affiliates..
-The Board iSsued decisions in 138 cases involving A. F. of L.
affiliates. .This includes decisions in 50 cases based upon stipulations.
Of the C. I. O. unfair labor practice cases on the docket durmng the
fiscal year, the Board.issued decisions in 228 cases, 97 being based on
stipulations. ; Thus, the Board issued decision in 5.1 percent of the
A. F. of L. unfair labor practice cases and 6.8 percent of the C. I. O.
cases on the docket awaiting decision on June 30, 1938, or under
investigation during the fiscal year 1938-39.
Tables X through XTIII show the disposition of unfair labor prac-
tice cases classified according to the unions filing the charges.

TABLE X.—Di@posiﬁo’ﬂ of unfair labor practice cases of A. F. of L. unions on
docket during the fiscal year ending June 30, 1939

Percentage of— Percentage of—
) Total
Number | Total
N“g;ber Total Total 01£ numfber nu%]fber
ota. o workers of
cases cases | caseson |involved | workers ’;Vg;]ltveéfl
’ closed docket involved in cases
) in cases on
closed docket
Cases pending June 30, 1938__1_..1,.____3_0._ 875 | oeoo 31.6 | 137,637 [___._____ 45.5
Cases received July 1, 1938, to June
030 T 2T vses | 68.4 | 164,834 | _________ 54.5
Total cases on docket . ... 2,970 (... 100.0 | 302.471 |___.___._. 100.0
Cases closed before issuance of complaint:
B"SeBy settlement_____ . ... 882 51.4 3.9 79, 585 517 26.3
By dismissal ____ - 168 9.8 6.1 7,393 4.8 2.4
By withdrawal. - 497 28.9 17.9 | © 27,567 17.9 9.1
Otherwise_ ..o 13 .8 .5 1,100 7 .4
Total eases closed before issuance of
complaint_________________.. ... 1, 560 90.9 56. 4 115, 645 75.1 38.2
Cases closed after issuance of complaint:
By settlement before hearing. ___...._. 10 .6 .4 1,803 1.2 .6
By settlement after hearing____ 20 1.2 .6 10, 720 7.0 3.5
By dismissal before hearing_ ...y .|l |
By dismissal after hearing ... 6 .3 2 3,040 2. 1.0
By withdrawal before hearing_ .2 .1 1 37 [ ()]
By withdrawal after heatrirhe_ .- - 7 .4 3 1, 544 1.0 5
By intermediate report finding .
zrio]ation..__,,____?_ ________________ 4 .2 1 b77 4 2
By compliance with intermediate
¥epo‘rt__p_ ___________________________ 12 W7 .4 77 5 .3
By dismissal by Board decision._.___. 9 .5 .3 1,004 7 .3
By compliance with Board decision._ - 88 5.1 3.2 18, 642 12.1 6.2
Total cases closed after issuance of )
complaint. .. ... 158 9.1 5.6 38,144 24.9 12.8
Total cases closed July 1, 1938, to ’
Tune 30, 1938, - T yms| w00 153,789 | 100.0 |.______...
Cases pending June 30. 1939___________._.. 1,052 |oooo_ 38.0 | 148,682 |___.._._.. 49.2

1 Less than 0.05 percent.
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TaBLE XI.—Disposition of unfair labor practice cases of C. I. O. unions on docket
during the fiscal year ending June 30, 1939

Percentage of— Percentage of—
Total
\ Total
Number N u.n;fber number nu.mfber
mores Total Total | & kers wo?liers wo?kers
cases mseson involved invol involved
closed volved in
docket in cas
cases oS
on
closed docket
Cases pending June 30,1938 _____._________ 1,449 (oo ___ 42.1 551,957 | ... 58.2
Casesreceived July 1, 1938, to June 30, 1939_ 1,993 | _ 57.9 1 396,499 ¢ . ________ 418
Total cases ondocket. .. __.__.______ 3,442 (_________. 100.0 | 948,456 [.___.._.__ 100.0
Cases closed before issuance of complaint:
904 47.0 26.3 102, 493 40.0 10.8
203 10.5 5.8 23,720 9.2 2.5
590 30.7 17.1 77,743 30.4 8.2
15 .8 .4 8, 3.4 .9
Total cases closed before issuance
of complaint____.___._______..__.__ 1,712 89.0 49.7 212, 749 83.0 t22.4
Cases closed after issuance of complaint:
By settlement before hearing_ . _ 18 .9 .5 3,177 1.2 .3
By settlement after hearing__ 21 1.1 .8 3,370 1.3 .3
By dismissal before hearing_. 8 .4 .2 5,084 2.0 .5
By dismissal after hearing___ 6 .3 .2 484 .2 .1
By withdrawal before hearing. 8 .4 .2 679 .3 .1
By withdrawal after bearing__________ 8 .4 .2 1,463 .8 .1
By intermediate report finding no
violation.._______._ P 5 .3 .2 263 .1 .3
By compliance with intermediate re-
14 .7 .4 2, 208 .9 .2
- 15 .8 .5 5, 549 2.2 .6
By compliance with Board decision__.. 109 5.7 3.2 21,072 8.2 2.2
Total cases closed after issuance of
complaint_________________________ 212 1.0 _.8.2 43, 347 17.0 4.7
Total cases closed July 1, 1938, to . e
X STl ATITITIIIIIITIII 1,024 10070 -0 256,096 | T 10000 |CCTI T
Cases pending June30,19039________________ 1,518 [ooooo. 4.1 692,360 |- ... 72.9
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TasLe XII.—Disposition of unfair labor practice cases of unafiliated unions on
docket during the fiscal year ending June 30, 1939 :

Percentage of—

Percentage of—

Number | Total Total
Number of number | number
of cases Total Total | workers of of
[P} cases on | involved | workers | workers
closed docket involved | involved
in cases | in cases
closed |on docket
Cases pending June 30, 1938._. .____..___.. (3 PO 26.2 13,344 {_ ... __ 12.1
Casesreceived July 1, 1938 to June 30, 1939. 211 | 73.8 97,339 | 87.9
Total cases on docket........_...___ 286 |- 100.0 | 110,683 |...._.___. 100.0
Cases closed before issuance of complaint '
By settlement. ... . ... ___.. 76 39.8 26.6 21, 062 67.2 19.0
By dismissal_._. 26 13.6 9.1 , 838 9.1 2.6
By withdrawal. 59 30.9 20.6 6,136 19.6 5.6
Otherwise_ ... oo 7 3.6 2.4 705 2.2 .6
Total cases closed before issuance of
complaint___ . ... ... . _ 168 87.9 58.7 30, 731 98.1 27.8

Cases closed after issuance of complaint:
By settlement before hearing. ...
By settlement after hearing.

. By dismissal before hearing.
By dismissal after hearing._ ..
By withdrawal before hearing
By withdrawal after hearing__ _

By intermediate report finding no vio-

£:12 10} « MR SOIURIUI NP (SRS FORIPRORS] PUSPPVIN PPN U S
By compliance with intermediate
report i e el
By dismissal by Board decision. .. 3 1.6 1.1 6 [0} 1)
. By compliance with Board decision.___ 8 4.2 2.8 552 1.8 .5
Total cases closed after issuance of
complaint___.___._________________ 23 12.1 8.1 575 1.9 .5
Total cases closed July 1, 1938, to
June 30, 1939 . = 191 100.0 | ... 31, 308 1000 |-
Cases pending June 30, 1939 _.________ 95 |oooa-l 33.2 79,377 | .. 7.7

1 Less than 0.05 percent.
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TABLE XIII.—Dispogition of unfair labor pracitice cases of individuals on docket
during the fiscal year ending June 30, 1939

Percentage of—

Number | Total Total
of work- | number | number
ers in- | of work- | of work-
volved ers in- in-
volved in | volved in
cases cases on
closed docket
Cases pending June 30, 1938____ ... ______.. 25.8
Casesreceived July 1, 1938 to June 30, 1939. 74.2
Total cases on docket._.______._..._. 100.0

Cases closed before issuance of complaint:
By settlement. .
By dismissal____
By withdrawal.
Otherwise......_.__

Total cases closed before issuance of
complaint_ ... . ______..___.

Cases closed after issuance of eomplaint
By settlement before hearing
By settlement after hearing_ __
By dismissal before hearing.
By dismissal after hearing . _
By withdrawal before hearing
By withdrawal after hearing_____.____
By intermediate report finding mno
violation_.___ . ... ... ...
By compliance with intermediate

By dismissal by Board decision...
By compliance with Board decision...

Total cases closed after issuance of
complaint. ..o ...

Total cases closed July 1, 1938, to
June 30, 1938

Cases pending June 30, 1939__._____....._.

1O ®
10 .4 .1
11 .4 .1
2,915 100.0 ).
5,780 |- 66.4

! Less than 0.05 percent.

* The workers in this case were counted in the representation case which was filed against the same

company.



VI. REPRESENTATION CASES

A. STATISTICAL SUMMARY OF REPRESENTATION CASES

Section 9 (c) of the act provides that the Board may investigate
all questions concerning the representation of employees. Such pro-
ceedings generally involve the holding of secret elections to determine
representatives for the purposes of collective bargaining.

Representation cases on docket July 1, 1938, to June 30, 1939 —On
June 30, 1938, there were pending before the Board and its 22 regional
offices 1,264 representation cases, involving 596,988 workers.! These
cases, which were carried over into the fiscal year 1938-39, included
petitions awaiting action in the regional offices as well as petitions
awaiting final disposition by formal Board decision. During the fiscal
year 1938-39 labor organizations filed a total of 2,286 petitions, in-
volving 482,182 workers. Thus, during the fiscal year the Board
had before it 3,550 petitions, involving 1,079,170 workers. A large
proportion of these petitions was disposed of during the fiscal year
either through action by the regional offices or through Board decisions.

Representation cases closed. July 1, 1938, to June 30, 1939.—Upon
the filing of a petition by any labor organization, the regional director
conducts an investigation to determine whether any question of repre-
sentation affecting commerce has arisen within the meaning of section
9 (c) of the act.

If the regiondl director decides, after a preliminary investigation,
that no question of representation has arisen, the petitioning labor
organization is given the opportunity to withdraw its petition. Upon
such request by the petitioning union, the Board issues an order per-
mitting the withdrawal of the petition. During the fiscal year 480
such petitions were withdrawn, representing 20.5 percent of all
petitions disposed of,

If the labor organization filing the petition does not choose to with-
draw its petition after notification that, in the opinion of the regional
director, no question of representation exists, the regional director
requests the Board to issue an order dismissing the petition. During
the twelve months covered by this report the Board dismissed a total
olf 26(% representation cases, or 11.3 percent of all representation cases
closed. :

In a large number of cases in which the regional director finds that
a question of representation has arisen, the issue has been resolved
without the necessity of instituting formal proceedings. Thus, in 454
cases, or 19.4 percent, the regional director settled the issue of repre-
sentation by securing the consent of all parties involved to an elec-

1The figures given in.the Third Annual Report (ch. VI, p. 40) were 1,262 cases
589,408 workers. The revisions were made upon the receipt oP additional information f?cﬁg
the regional offices.

42
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tion. In 257 cases, or 11.0 percent, the negotiations for a consent elec-
tion led to an admission that the petitioner actually represented the
majority of the employees in the appropriate unit and thus led to
recognition of such representative for the purpose of collective bar-
gaining. Frequently, an agreement was secured between the petitioner
and the employer which permitted an agent of the Board to compare
the union membership cards with the pay roll of the employer in order
to determine whether or not the petitioning union had been designated
by the workers as their representative for the purposes of collective
bargaining. The pay-roll check, as this method is generally called,
was utilized in 241 cases, or 10.3 percent of the total cases closed.

In those representation cases in which the regional director, after
investigation, concludes that a question of representation has arisen
and in which no informal settlement can be reached among the inter-
ested parties, the Board isswes an order directing the regional
director to investigate the cases and to conduct hearings. At such
hearings, which are conducted by trial examiners designated by the
Chief Trial Examiner, evidence 1s obtained on the entire question of
representation. Upon the conclusion of a hearing the case is trans-
ferred to the Board in Washington for disposition. Frequently,
after the issuance of notice of hearing by the regional director, the
question of representation may be resolved by an agreement among
the interested parties, or by the dismissal or withdrawal of petitions.
During the fiscal year 1938-39, a total of 45 cases were disposed of
in this manner. Some cases are similarly disposed of after %1earings
have been conducted. Eighty-five cases were closed by this method
during the year.

When a representation case is transferred to the Board for final
determination, the Board may, after an examination of the evidence
imtroduced at the hearing, certify or dismiss the petition without
holding an election. Certification of unions without the holding
of an election occurred in 112 cases during the fiscal year 1938-39.
In these cases the Board was convinced of the fact that the union
represented a majority of the workers in the appropriate unit. The
Board dismissed 72 petitions without conducting an election because
it was decided that no question of representation existed.

The Board, on the other hand, may direct that an election be
held to determine whether or not the union represented a majority
of the workers in the appropriate unit. As a result of such elections
the Board issued certifications in 252 cases and dismissed the peti-
tions in 72 cases where no union received a majority.

192197—40——4
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Table XIV sets forth the disposition of the representation cases

and table XV shows the disposition of such cases

y regions.

TaBLE XIV.—Disposition of all representation cases on docket during the fiscal
year ending June 30, 1939

Percentage of— Percentage of—
Number | Total Total
Number of work- | number | number
of cases Total Total ers in- | of work- | of work-
cases cases on | volved ers in- ers in-
closed docket volved in | volved in
cases | cases on
closed docket
Cases pending June 30, 1 1038, ... 35.6 | 596,988 | __.._____ 56.3
Cases received July 1, 1038 to 7 uly 1, 1939. 64.4 | 482,182 | ... ____. 4.7
Total cases on docket 100.0 (1,079,170 | _...._._. 100.0
Cases closed before formal actlon
By settlement:
(a) Consent election. . 12.8 79,330 13.5 7.3
(bg Recognition of repr 7.2 , 264 5.8 3.2
(¢) Pay-roll check 6.8 23, 856 4.1 2.2
By dismissal_._. 7.6 81, 032 13.9 7.5
By withdrawal. 13.5 170, 960 20.2 15.8
Otherwise_ _ ..o .1 , 209 1.4 .8
Total cases closed before formal
actionm_ ... 1,701 72.7 47.9 | 307,651 67.9 36.8
Cases closed after formal action:
By settlement before hearing:
(a) Consent election_____>.____:._ 6 .3 .2 1,708 .3 .2
(b; Recognition ofrepresentative& 8 .3 .2 1,324 .2 W1
(c) Pay-rollcheck.. . _.......... 1 (O] m - 1, 300 .2 .1
By settlement after hearing. ... .. || o o | e |
(ag Consent election. ...._....___. 18 .8 b 6,272 1.1 .8
(b) Recognition of representatives. 2 .1 .1 3, 515 .8 .3
(c) Pay-rollcheck..___..___...._. 10 .4 .3 170 .3 )
By dismissal before hearing._....._.__ 5 .2 .1 558 .1 .1
By dismissal after hearing___......._. 14 .6 .4 2,153 4 -2
By withdrawal before hearing - 25 1.1 7 208 7 .4
By withdrawal after hearing._____._._ 41 17 1.2 13, 601 2.3 1.3
By certiﬂcatiou by Board without
election. .. . ____._.. 112 4.8 3.2 44, 622 7.6 4.1
By certification by Board after elec-
1710} « ORI NP 252 10.8 7.1 78, 550 13.4 7.3
By dismissal of petition by Board
without election. ... __.......__._... 72 3.1 2.0 18, 356 3.1 1.7
By dismissal of petition by Board :
after election_ ... ... ... ) 72 3.1 2.0 10,776 1.8 1.0
Total cases closed after formal :
action. .. il 638 27.3 18.0 | 187,202 32.1 17.4
Total cases closed July 1, 1938 to
July 1, 1939, . i 2,339 100.0 {o...o.._. 584, 853 100.0 |oooooooooo
Cases pending June 30, 1939_...._.__.__._. L211 ool 34.1 | 494,317 | ... 45.8

! Less than 0.05 percent.
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"'aBLE XV.— Disposition of representation casés on dockel during the fiscal year ending June 30, 1939, by regions

Cases on docket,

Before formal action

After formal action

fiscal year s

1038-39 Settled Before Board decision After Board decision 3 4

g =

\ \ & =]

L] 2 ] Settlod Certification| Dismissed | 5 8

3 |° g% 2 Bl e 3 E g

< =1 -] © - . = - - - -
= oy Pt =) 3 - —_ [=] =] %

0 85 (2813 |2 | 8| 5| F|85|8.|Bu| 8|5 28 c8|Bg|ce B¢

§ | 5 |E |8 5|8 |2 |2 |28|83|28| 52 |2 |28(|<8|28(|<8| & | ¢

N z B S|l |&|Aa|BE |8 |58 |&° A | B [BT|<%|B% 47| & £
62| 104,454 | ooi|ececcc]ieneai]ananan ) N Y RSN PSP PRI I PO 14 14 24 3 56 8
1 167 47,726 40 16 3 130 37
: 581 158, 777 92 53 28 428 153
3. 70 27,067, 7 2 2 45 26
4, Philadelphia 149 20, 408 15 16 1 100 49
8, Baltimore. oot 191 39, 054 60 15 1 140 51
8. Pittshburgh. ..ol 60 47,118 7 4 2 1 34 26
7. Detroit. ... - 100 | 166,160 6 7 b 3 53 50
8. Cloveland. - 96 41,908 n 11 5 2 08 28
9. Cincinnati . 118 44,332 22 10 3 2 85 33
10. Atlanto. .. ___._._.__ - 142 , 526 10 [ 1 7 98 44
11, IndianapoliS. . oo e ceaaaee 125 42,613 24 [emee . 4 3 89 30
12. Milwaukeo 04 15, 643 8 4 ] 3 1 50 14
143 , 582 21 g 10 3 1 b 90 53
81 14.114 7 3 b 1 1 1 42 19
209 29,276 10 11 1 56 23 11 176 34
102 18, 208 18 10 2 10 [ 3 70 32
80 16, 644 7 10 11 14 1 56 24
92 18, 811 22 20 15 1 2 72 20
189 34, 540 6 40 16 [eeeno- 3 98 91
138 38, 587 12 3 1 4 2 90 48
21. Los Angeles. ... oo 556 56, 600 34 9 23 11 i PO U 1 9 1 15 7 41 1 240 315
22, Donver. o iiicecea- 47 3, 9 1 [ 2 PO (i 21 P SO IS AN IR 1 2 b2 PN SR, 30 17
) Total. i iiaiaaas 3,650 {1,070,170 | 454 | 267 | 241 204 | 480 ] 24 10 11 19 66| 112 | 252 72 72| 2,339 1,211

1 Cases in which the Board assumed original jurisdiction.
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Representation cases pending as of June 30, 1939.—On June 30,
1939, there were pending before the Board and its regional offices
1,211 representation cases. Of these cases, 688 were pending in the
regional offices awaiting preliminary investigation. Forty-two cases
were awaiting the issuance of a notice of hearing, the next step after
the issuance of an order by the Board directing the regional director
to conduct an investigation and hearing. An additional 41 cases.
were awaiting the commencement of a %earing, all parties having
received notices of it. Some 7 cases were in process of hearing and
in 282 cases hearings had been concluded and the cases transferred
to the Board for decision. Finally, in 151 cases the Board had di-
rected that elections be held and was awaiting the final results before
determining whether or not the union should be certified.

Formal action in representation cases—The Board instituted
formal proceedings, i. e., issued notices of hearing, in 581 representa-
tion cases during the year. This figure represents about 18.4 percent
of the sum of both the representation cases pending and under inves-
tigation on July 1, 1938, and the cases filed during the ensuing fiscal
year. In 624 representation cases hearings were held during the
same period. In 512 cases, the Board issued decisions after hearings.
A total of 377 directions of election were issued.

The 512 cases in which decisions were issued represent about 15
per cent of the sum of both the cases either under investigation or
awaiting decisions on July 1, 1938, and the cases filed during the
fiscal year 1938-39.

Table XVI shows the number of cases in which formal action was
instituted, the number of cases heard, the number of elections di-
rected, and the number of decisions issued, by the regions in which
the cases originated. .

TaBLE XVI.—Hearings and N. L. R. B. orders and decisions in representation
cases on docket during the fiscal year ending June 30, 1939, by regions

Number of cases in which— Number of cases in which—
Notices . Notices o
of hear- [Hearings LIOEI}gccii- Decislons of hear- (Hearings tigggccib Detisions.
i];lgls eés held rected | lssued h;{g]:; c]is held recied | lssued -
33 34 32 38
30 26 b 18
18 13 11 15 9 10 6 10
98 90 46 79 _..63.} . 110 ._ ..69 93
15 9 3 7
7 21 10 12 .15 17 8 16
8 8 7 10 3 3 2 , 1
15 13 3 5
6. 4 5 4 4 29 33 21 ! 25
S 18 17 7 13 16 17 15 t 18
8 ... 11 9 5 8
9 .. 11 Q9 5 8 126 118 64 ' 70
10.._.__. 34 34 22 21 6 4 2 ; 4
) SR, 19 19 25 29 581 624 377 o512
12._ .. 3 5 5 7 E

1 Cases in which the Board assumed original jurisdietion, 5
B. ANALYSIS OF REPRESENTATION CASES BY UNIONS INVOLYED
Of the 3,550 representation cases on the docket during the fiscal

year 1938-39, 1,406 petitions were filed by. A. F. of L. affiliates,
1,583 petitions by C. I. O. unions, and 561 petitions by unaffiliated
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‘unions. In the last group are included petitions filed by individuals
which are, for statistical purposes, included in the unaffiliated unions’
figures since it may be assumed that many, if not all, of these petitions
actually represented informal employee committees which are, in effect,
unaffiliated labor organizations.

The Board, during the year, closed 65.9 percent of the A. F. of L.
and 68.0 percent of the C. I. O. representation cases on the docket.

Comparing the methods by which the A. F. of L. and the C. I. O.
petitions were disposed of, it is found that 47.9 percent of the
A. F. of L. petitions and 40.0 percent of the C. I. O. petitions were
disposed of by settlement without recourse to formal action.

The Board issued orders dismissing the petitions in 16.2 percent
of the A. F. of L. cases and permitted A. F. of L. unions to with-
draw their petitions in 17.8 percent of the cases. It dismissed 2.8
percent of the C. I. O. petitions and permitted C. I. O. unions to
withdraw petitions in 21.3 percent of the cases.

The Board issued certifications in 79 A. F. of L. representation
cases, or 8.5 percent of all the A. F. of L. cases closed. In 44 of
of these cases, the certifications were granted on the basis of evidence
introduced at the hearings; in 35 cases they were based on elections
conducted by the Board. The Board issued certifications in 245
C. I O. representation cases, or 22.7 percent of all ‘C. I. O. cases.
This figure includes 65 certifications without elections and 180 cer-
tifications after elections.? The Board dismissed 47 A. F. of L.
petitions, or 5.1 percent of all petitions filed by A. F. of L. unions
and 80 C. I. O. petitions, or 7.4 percent of all petitions filed by
C. 1. O. unions. :

Hearings were conducted on 114 petitions filed by A. F. of L.
unions and on 374 petitions filed by C. I. O. unions. These figures
represent 8.8 and 27.8 percent, respectively, of the representation
cases on docket of each of these labor organizations excluding those
cases which were pending on June 30, 1938, and in which hearings had
already been conducted.

Decisions were issued by the Board in 158 A. F. of L. representa-
tion cases, and in 876 C. I. O. cases, or in 11.6 and 24.6 percent, re-
spectively, of the A. F. of L. and C. I. O. representation cases await-
ing cl?cision on July 1, 1938, or filed during the subsequent 12-month
period.’ :

Tables XVII through XIX show the disposition of representa-
tion cases on the docket during the fiscal year 1938-39, filed by
A, ?‘ of L. unions, C. I. O. unions, and unaffiliated unions, respec-
tively.

2In a large number of cases where the petitions were filed by C. I. O. unions, the
.A. F. of L. affiliates were certified,
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TasLe XVIIL.—Disposition of representation cases of A. F. L. unions on docket
during the fiscal year ending June 30, 1939

Percentage of—

Percentage of—

| Number | Total | Totel
Number Total of number numrbet
of cases | Total coban | workers of %
cases o |imvolved | workers | OT e;a
closed involved | VOV
docket in cases in cases
on
closed | gocket
Cases pending June 30, 1938___________.. .. 307 | . 21.8 72,815 | oo 32.2
Cases received July 1, 1938, to July 1, 1939 1,000 {.____..__. 78.2 ) 163,102 |_.________ 87.8
Total cases on docket. ..........._.. 1,406 |..__...._. 100.0 | 225917 |___.._____ 100. O
Cases closed before formal action:
By settlement:
a) Consent election___...._....__ 209 22.6 14.9 30, 032 21.3 13.3
b) Recognition of representatives. 120 12.9 8.5 15, 358 10.9 6.8
¢) Pay-rollcheck._._____.__.______ 115 12. 4 8.2 11,379 8.1 5.0
By dismissal..___... 150 16.2 10.7 30, 812 21.8 13.6
By withdrawal. 185 17.8 1.7 17, 330 12.3 7.7
Otherwise. _.... 2 .2 .1 609 .4 .3
Total cases closed before formal
action__....._. e mmmmnae 761 82.1 54.1 | 105 520 74.8 T 48,7
Cases closed after formal action:
By settlement before hearing:
(a) Consent election. ... ........ 1 .1 1 28 (O] "
(b) Recognition of representatives. 4 .4 3 851 N} .4
(¢) Pay-rollcheck_.___.._________ _
By settlement after hearing_ -
(a) Consent election___.._________ 7

(b) Recognition of representatives.

(¢) Pay-rollcheck____._._..__.... 1 .1 .1 25 0] (O]
By dismissal before hearing. 4 .4 .3 393 .3 2z
By dismissal after hearing__ 3 .3 .2 354 .3 .2
. By withdrawal before hearing 10 1.1 .7 2,258 1.6 .o
By withdrawal after hearing_ _________ 10 1.1 .7 642 .4 .3
By certification by Board without
election. _____________________.______ 44 4.7 3.1 7,217 5.1 3.2
By certlﬂcatlon by Board after elec-
_________________________________ 35 3.8 2.5 11, 416 8.1 5.1
By dlsmlssal of petition by Board
without election._ . __________________ 33 3.6 2.3 7,922 5.6 3.5
By dismissal of petition by Board
afterelection__._.____.____ .. _.._.._. 14 15 1.0 3, 469 2.5 )
Total cases closed after formal
action. oo 168 17.9 11.8 35, 600 25.2 15. 8
Total cases closed July 1, 1938, to
July 1,1989. oot 927 100.0 [cccmemcnne 141,120 100.0 |ocomnaeeo ot
Cases pending June 30, 1039 ... __. 479 | .. 34.1 84,797 |coomeeas 37.5

1 Lesgs than 0.05 percent.
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TaBLe XVII1.—Digposition of representation cases of C. I. O. unions on docket
during the fiscal year ending June 30, 1939

Percentage of— Percentage of—
Number Nug;ber Total | Total
of cases | Total Total | workers o??vﬁ'gg; nm;:fber
cases cases on | involved involved workers
closed docket in cases | in cases
closed |ondocket
Cases pending June 30, 1938 ... ______ 674 | 42.6 | 415,258 (... 66. 4
Casesreceived July 1, 1938 to July 1, 1939 909 ... 57.4 | 209,707 |__._.__.__ 3.6
Total cases on docket. .. .........._ 1,583 | ... 100.0 | 624,965 {__________ 100.0
Cases closed before formal action:
By settlement:
(a) Consentelection......._._._._ 200 18.6 12.8 38,115 1.3 6.1
123 11.4 7.8 17,706 5.3 2.8
108 10.0 6.8 11,124 3.3 L8
30 2.8 1.9 4,135 1.2 .7
229 21.3 14.4| 132,685 39.4 2.2
1 .1 .1 600 .2 .1
Total cases closed before formsal
actiom._._. ... .o . L 691 64.2 43.8 | 204,455 60.7 32.7
Cases closed after formal action:
By settlement before hearing: .
(ag Consent election___._._.___.... 3 .3 .2 1,330 .4 .2
(b) Recognition of representatives. 2 .2 .1 87 (O] )
(¢) Payroll check 1 .1 .1 .4 2

9 8 8 5,108 1.5 .8
(b) Recognition of representatives. 2 .2 .1 3,515 1.0 .8
() Payrollcheck..._..__.._._f . bl el
By dismissal before hearing .. 1 .1 .1 1685 0] 0]
By dismissal after hearing._ . _.. 11 1.0 7 1,799 .5 .3
By withdrawal before hearing_ 14 1.3 .9 1,885 .8 .3
By withdrawal after hearing_.._._____ 18 1.7 1.1 8,735 2.6 1.4
By certification by Board without
election. .. ____....____________. 85 6.0 41 35,733 10.6 5.7
By certification by Board after elec-
tion. ... 180 18.7 1.3 62, 364 18.8 10.0
By dismissal of petition by Board
without election. . .._____________.__ 36 3.3 2.3 4,308 1.3 .7
By dismissal of petition by Board after
election_............ ———— 44 4.1 2.8 8,228 1.8 1.0
Total cases closed after formal action. 386 35.8 24.4 | 132,827 39.3 21.2
Total cases closed July 1, 1938 to
July 1,1939. ... 1,077 100.0 [.coooooo 337, 082 100.0 [.oooooooo
Cases pending June 30, 1039. ... _..._... 506 {ocecvanans 32.0 | 287,883 |.occooo..- 46.1
+ Less than 0.05 percent.
LIBRARY
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TaBLE XIX.—Disposition of representation cases of unaffiliated unions on docket
during the fiscal year ending June 30, 1939

Percentage of— Percentage of—
Number
. Total Total
I;t"gg;’g Total | Total 03; ‘;;ﬁ' number | rumtber
cases cases volved of workers|of workers
closed on involved | involved
docket in cases | in cases
closed |on docket
Cases pending June 30, 1938 ___.________ 283 fooaa- 50.4 | 108,915 |..__...... 4.7
Cases received July 1, 1938, to June 30, -
1939 s 278 |l 49.6 | 119,373 | oooo... 52.3
Total cases on docket. ... __......._. 561 (... 100.0 | 228,288 | ___._____ 100.0
Cases closed before formal action:
By settlement:
fa) Consentelection.___.________.. 45 13.4 8.0 11,183 10.5 4.9
sb) Recognition of representatives. 14 4.2 2.5 1,110 1.0 .5
¢) Pay-rollcheck________________ 18 | 5.4 3.2 1,363 1.3 .6
By dismissal___._____ 84 25.1 15.0 46,085 43.2 20.2
By withdrawal 868 25.8 15.3 20, 945 19.6 9.2
Otherwise_ - oo oo 2 .8 .4 7,000 6.6 3.0
Total cases closed before formal ac-
tlon .. 249 74.3 4.4 87,676 ©82.2 38.4
Cases closed after formal action:
By settlement before hearing:
(a) Consent election______________ 2 6 4 350 .3 .1
(b) Recognition of representatives. 2 6 .4 386 .3 .2
(c) Pay-roll check. . i memmcc e cce e emae
By settlement after hearing:
(a) Consent election___._....._._. 2 .8 4 109 .1 m

(b) Recognition of representatives.
(¢) Pay-rollcheck.._________.....
By dismissal before hearing._
By dismissal after hearing_
By withdrawal before hear[ng.
By withdrawal after hearing__________
By certification by Board without
election. ... _________._._____...
By certmcatlon by Board after elec-
By dismtssal of petition by Board
without election. . __________________
By dismissal of petition by Board after
election. .

Total cases closed after formal
action. oo

Total cases closed July 1, 1938, to
June 30, 1939 _ . ________.__..

Cases pending June 30, 1039 ... _...___.__

13 3.9 2.3 4,224 1.8

3 .9 .5 1,612 1.5 .7

37 11.0 6.6 4,770 4.5 2.1

3 9 51 6,125 5.7 2.7

14 4.2 2.6 1,079 1.0 .5

86 25.7 15.3 | 18,975 17.8 8.3

.. 335 100.0 | 106, 651 100.0 [oo_____
296 |- . 40.3 | 121,637 |-________ 53.3

t Less than 0.05 percent.
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C. ELECTIONS CONDUCTED BY THE BOARD

Number of elections and votes cast—During the fiscal year ending
June 30, 1939, the Board, through its agents, conducted 746 elections.?
Four hundred eighty-one of these, or 64.5 percent, were held with
the consent of all parties involved in the question of representation.
The remaining 265 elections, or 35.5 percent, were conducted pursuant
to Board order. .

About 207,597 workers were eligible to participate in these elections
and 181,090 workers cast their ballots. The fact that nearly 88
percent of the eligible voters cast their ballots in the elections is
an indication of the keen interest shown by workers in the choice of
labor organizations which are to represent them in collective bar-
gaining. Such participation also reflects the approval by the workers
of the democratic device of the secret ballot.

The great majority of petitions for investigation and certifica-
tion of representatives were made by unions affiliated either with the
American Federation of Labor and or with the Congress of Industrial
Organizations. These petitions represented nearly every industry
and every national or international union in the United States.

Of the 181,090 votes cast, a total of 3,875 votes were either chal-
lenged or considered void. Of the remaining 177,215 valid votes
cast, 68.6 percent were cast in favor of trade unions affiliated with
either the A. F. of L. or C. L. O., 9.3 percent were cast in favor of un-
affiliated unions, and 22.1 percent were cast against all labor organ-
izations. Included in the latter category were 5,098 votes cast “for
neither” union when two or more labor organizations appeared on
the ballot.

Labor organizations which were affiliated either with the A. F.
of L. or the C. I. O. won 522 of the 746.elections. Unaffiliated na-
tional unions won 21 elections and unaffiliated local unions were
successful in 81 elections.* The number of elections lost by all types
of Iabor organizations was 172, which includes 15 elections which
resulted in tie votes. )

Methods of conducting the elections were usually shaped to meet
the needs of individual cases. In consent elections, an attempt was
made to secure an agreement regarding all the details of the election.
In this manner, the parties determined the proper bargaining unit,
the form of ballot, the polling place, the time of the election, the
eligibility list, the method of tallying, and other similar details. In
those cases where elections were directed by the Board, the Board
decided what the bargaining unit should be and usually directed that
employees on the payroll on a certain date should be eligible to
vote. The regional director in whose region the case originated
was empowered by the Board’s direction of election to conduct the
election and to arrange the necessary details.

In almost all cases, election notices were posted and distributed
several days before the date of the election. These notices contained

3 Bxcluded from these figures were 16 elections which were conducted by the Board
but which were for various reasons considered void by the Board.
¢ See table XX for definitions.
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full details about the election; they gave the time and the place of
polling, the purpose of the election, and usually included a sample
copy of the ballot to be used. This enabled the employees to become
familiar with the procedure to be followed and avoided much con-
fusion and delay at the polling places. Usually, each party had
watchers and tellers present at the polling places, and these represen-
tatives signed certificates before the ballots were counted stating that
the elections were conducted properly and fairly. This had the
effect of eliminating many objections regarding the conduct of the
elections which, although without merit, might otherwise have been
made by the losing party. They were particularly useful in the case
of consent elections. '

Table XX gives the break-down of elections conducted by the Board
by regions.



TaBLE XX.—Elections conducted by the National Labor Relations Board during the fiscal year ending June 30, 1989, by regiotis

) Number of Percentage of valid Number of elections
Number of elections employees Valid votes cast! votes cast won Num-
ber of
For un;lm.liatcd g By un:;fﬂllated fil:g;
; For unlons | Apainst For [*oFBM|Against| By unions lost by
Total gﬁﬂ; dcor:d }E’él%?g: Voting [ Total | trade all | eﬁg‘;r, trade %‘gj‘;‘ all trade all
unions N unions unions i unions 5| unions N unions ¢
18| Local 8 unions o3| Local
tional ? tional
Region .
Boston.._._._._. 54 46 8 | 16,200 | 14,420 | 14,107 | 7,754 951 1,014 | 4,418 60 54.6 13.9 3.6
2. New York. 134 104 30 | 46,0063 | 30,340 | 38,535 | 25,380 1,279 | 4,201 | 6,797 | 1,869 65.9 14.2 10.9
3. Buflalo...... - 11 8 3 1,693 | -1, S 1,463 826 1556 | » 276 157 56.4 20.5 14.1
4, Philadelphia.... 26 17 9| 8836 | 7,034 7,771 6,023 125 2908 777 548 77.5 5.4 17.1
A. Baltimore...._.. 72 85 7 | 18,011 | 16,498 | 18, 10, 694 216 1,276 1 3,736 328 65.8 &2‘ 25.0
6. Pittsburgh.._.__ 9 8 1 2,345 [ 2,166 | 2,165 | 1,311 275 89 454 26 60.8 18.9 22.3 |
7. Dotroit. 9 4 5| 6924 | 6233 6,083 | 4,074 343 - 466 600 76.8 5.7 17.6
8. Cleveland... 19 11 8 24 | 6,860 | 6,770 | 4,922 207 530 976 45 72.7 12.2 15.1
9. Cincinnati 27 22 65| 8623 | 8000| 7,792 ] 4,007 |........ 677 | 2,974 74 52.2 8.7 30.1
10. Atlanta.__. 27 10 17 | 11;824 | 10,770 | 10,638 | 7,086 537 174 | 2,743 98 66.6 6.7 20.7
11, Indianapnlis..... 34 25 9| 6,855 50670 | 5,483 | 3,421 1, 630 92 309 131 62.4 20.6 8.0
12, Milwaukeo.. 13 8 b 1, 804 1,476 1,380 -4 U PO IR 400 23 62.4 .0 37.6
13. Chicago..... 33 25 81 10,055 | 0,273 | 8,740 | 6,563 114 300 | 1,314 378 74.9 5.8 10.3
14, 8t. Louis.... 14 12 2| 2,510 2,280 | 2,262 | 1,400 |.cennooofamanucan T67 Jeemaaan 06,4 .0 33.8
15. New Orleans. ... | 80 12 68 | 11,414 | 9,184 | 0,083 | 8, 131 43 |ecananan 811 98 890.5 .5 10.0
16. Fort Worth_.._. 20 25 4| 7,794 | 7,260 | 7,203 | 4,072 14 32| 2,444 41 64.9 .6 34.5
17. Kansas City. 9 8 1 1,458 | 1,103 1,175 807 08 40 219 41 68.7 9.2 22.1
18. Minneapolis. 24 22 2| 5000 | 5406 | 53063 | 3,030 .a_..... 719 982 32 7.7 13.4 18.9
10, Seattlo . o oeeeao. 29 7 22| 8,872 | 8,167 | 7,974 | 7,600 22 O 230 132 95,2 .3 4.5
20. San Francisco... 20 12 17| 8,883 | 7,270 | 6,928 | 4,326 364 97 1,809 242 62.4 6.7 30.9
21. T.os Angeles..... 52 22 30| 8,683 | 7,168 7,020 | 5,674 66 35 080 259 80.8 L5 17.7 41 ) N PSRN 10
22, Denver...._..... 12 8 4| 3,164 | 3,014 | 2,051 1,737 25 256 | 1,140 24 58.9 1.7 39.4 7 ) B PN 4
Total. _..o...... 746 481 265 {207, 597 |181,090 (177,215 |121,643 | 6,424 | 0,066 | 34,085 | 5,098 68.6 0.3 221 522 21 31 172

1 Valid votes cast includo all vates cast less blank, void, and challenged.

! Unafilintod unions which represent more than one plant or company.

3 Unafliliated unlons which regrcsont one plant or company.

4 I. e., votes cast for noither labor organization when more than one Iabor organization appoears on the ballot.
¥ Includes votos cast “for neither.”

¢ Includes eloctions which resulted in a tie vote.
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Labor organizations involved in elections—Table XXI shows the
number of elections won and lost by the various types of labor organ-
izations, as well as the number of times each type of labor organiza-
tion appeared on the ballot during the fiscal year 1938-39.

A. F. of L. unions won 58.2 percent of the 450 elections in which
they appeared on the ballot. C. I. O. affiliates were successful
in 53.4 percent of the 487 elections in which they participated. Un-
affiliated national unions and unaffiliated local unions were successful
in securing the majority of the votes in 31.8 percent and 50.8 percent,
respectively, of the elections in which they participated.

Affiliates of the C. I. Q. were involved most often in Board elec-
tions, appearing in 65.3 percent of the total elections. A. F. of L.
_ affiliates participated in 60.4 percent of the Board’s elections. Unaf-
filiated national unions were involved in 8.8 percent of the elections,
and unaffiliated local unions in 8.2 percent.

In 213 elections, in which 54,613 valid votes were cast, unions
affiliated with the A. F. of L. and affiliates of the C. I. O. appeared
on the same ballot. Such elections represented about 29 percent of
the 746 elections held during the year and nearly 81 percent of all
valid votes cast in the 746 elections were cast in them. In these 213
elections, an A. F. of L. union was chosen by a majority of workers
in 109 elections, a C. I. O. union was chosen in 76 elections, and in
928 contests, neither union was selected. In two of these elections in
which the A. F. of L. and the C. I. O. were participants and were not
selected, a third union was selected. '

TaBLE XXI—Number of elections won and lost and participation by labor
organizations in elections conducted by the N. L. R. B., during the fiscal year
ending June 30, 1939*

Won Lost
Total appear-
ances on

ballot Elections | Volid¥otes | meetions | Valid votes

Valid Per- Per- Per- Per-
Num- votes Num-| cent of| Num- |centof Num-|cent of| Num- | cent of

ber ¢ ber |appear-| ber °| total | ber [appear-| ber total

cas ances cast ances cast

Unions affiliated with A. F. .

4} (3 P, 450 | 46,331 | 262 | 68.2 | 32,438 ( 70.0 | 188 | 41.8 | 13,803 30.0
Unions affiliated with C.X.O_| 487 | 75,312 | 260 | 63.4 | 64,441 | 72.3 | 227 | 46.6 | 20,871 27.7
Unaffiliated national unions..| 67 | 6,424 21| 31.3] 3,781 | 58.9 46 | 68.7 | 2,643 41,1
Unaffiliated local unions..... 61| 9,965 31| 50.8{ 4,138 | 4l.5 30| 49.2| 5,827 58.5

1 This table includes only those elections which were won by some form of labor organization.

D. CERTIFICATION OF REPRESENTATIVES AS BONA FIDE UNDER THE
FAIR LABOR STANDARDS ACT OF 1938

The Fair Labor Standards Act of 1938 provides in section 7 (b)
for an exemption to employers from the 44-hour week:

(1) In pursuance of an agreement, made as a result of collective bargaining
by representatives of employees certified as bona fide by the National Labor
Relations Board, which provides that no employee shall be employed more
than one thousand hours during any period of twenty-six weeks.
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(2) On an annual basis in pursuance of an agreement with his employees
made as a result of collective bargaining by representatives of employees
certified as bona fide by the National Labor Relations Board, which provides
that the employee shall not be employed more than two thousand hours during
any period of fifty-two consecutive weeks.

The Board has, during the fiscal year 1938-39, certified labor
organizations in those instances (1) where the labor organization
had previously been certified by the Board pursuant to section 9 of
the National Labor Relations Act; (2) where the labor organization
is an affiliate of an international or parent organization which has
been certified by the Board under section 9 of the National Labor
Relations Act; (3) where another local of the same international or
parent organization to which the applicant is affiliated has been
certified by the Board.

Up to June 30, 1939, the Board had received a total of 124 such
requests, of which 118 resulted in certification. Five requests had
been denied, and six were still pending on June 30, 1939.

Of the 124 requests for certification as bona fide, 102 were received
Trom A. F. of L. unions; 99 of these requests resulted in certifi-
cations. The remaining three were pending on June 30, 1939.
C. I O. affiliates filed a total of 18 requests, 12 of which resulted in
certifications and one of which was pending. Nine requests for
certification as bona fide were made by unaffiliated unions. Two
unaffiliated unions were certified, five were denied certification, and
two requests awaited fihal disposition on June 30, 1939.
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In our previous annual reports we have outlined the important:
principles enunciated by the Board during the first 3 years of our-
existence.! No attempt will be made in this chapter to repeat that
material. While referring on occasion to decisions discussed in our-
previous annual reports, we shall devote this chapter to the discussion
of new principles which have been enunciated by the Board in its-
decisions issued from July 1, 1938, through June 30, 1939,2 and the
elaboration and extension during this period of the principles already:
laid down by the Board.

For convenience the chapter has been divided into nine sections:

A. Interference, restraint, and coercion in the exercise of the rights:
guaranteed in section 7 of the act: This section deals with cases arising:
under section 8 (1) of the act. ' ,

B. Encouragement or discouragement of membership in a labor
organization by discrimination: This section deals with cases arising:
under section 8 (3) of the act. ,

C. Collective bargaining : This section deals with cases arising under-
section 8 (5) of the act. ,

D. Domination and interference with the formation or administra-
tion of a labor organization and contribution of financial or other-
support to it: This section deals with cases arising under section
8 (2) of the act.

E. Investigation and certification of representatives: This section.
deals with proceedings arising under section 9 (c) of the act. Such
proceedings normally include the taking of secret ballots to determine
representatives for the purpose of collective bargaining.

F. Adequate proof of majority representation where no election is
held : This section deals with proof of majority under section 8 (5)
and section 9 (¢) where no election is held.

G. The unit appropriate for the purposes of collective bargaining ::
This section is devoted to a discussion of the principles developed by
the Board pursuant to its power under section 9 (b) of the act to
determine the appropriate unit for collective bargaining. The ques-
tion of the appropriate unit is an issue in cases arising both under
section 8 (5) and section 9 (¢) of the act.

H. Remedies: This section deals with the remedies which the Board
has applied, pursuant to section 10 (¢) of the act, in cases in which it
has found that employers have engaged in unfair labor practices.

I. Miscellaneous: This section deals with several problems involving:
pleading, practice, and procedure before the Board.

t The First Annual Report deals with all decisions issued up to June 30, 1936, reported
in 1 N. L. R. B.; the Second Annual Report deals with all decisions issued up to June 30,
1937, reported in 1 and 2 N. L. R. B, the Third Annual Report deals with all decisions
issued from July 1, 1937, to June 30, 1938, and reported in 3 to 7 N. L. R. B., inclusive.

32 The decisions issued by the Board during this period are reported in 8 through 12
N. L. R. B. and the first half of 13 N, L, R. B.
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A. INTERFERENCE, RESTRAINT, AND COERCION IN THE EXERCISE OF
THE RIGHTS GUARANTEED IN SECTION 7 OF THE ACT

Section 7 of the Act provides that—

Employees shall have the right to self-organization, to form, join or assist
labor organizations, to bargain collectively through representatives of their own
choosing, and to engage in concerted activities, for the purpose of collective
bargaining or other mutual aid or protection.

Section 8 (1) of the Act makes it an unfair labor practice for an
employer to— :
interfere with, restrain, or coerce emplojfees in the exercise of the rights
guaranteed in section 7.

As stated in the Third Annual Report ¢ the Board has consistently
held that a violation by an employer of any of the four subdivisions
of section 8 other than subdivision (1) is also a violation of subdivi-
sion (1). Moreover, any other employer activity which infringes
upon the rights guaranteed in section 7, although not specifically
described in the act, is a violation of subdivision (1). The various
methods by which employers have interfered with, restrained, or
coerced employees in the exercise of the rights guaranteed by the act
are numerous. In our Third Annual Report, we described the more
significant forms of such activities as we have dealt with them in
our decisions.*

During the last fiscal period employers were found to .have en-
gaged in such diverse acts of coercion as the distribution of anti-
union literature,® ordering an employee to remove a union steward
button,® attempting to disrupt a union by arousing racial prejudice
among its members,” keeping employees overtime to prevent their
attendance at a union meeting,® delaying the appointment of a
teacher because her husband had been active in the union,’ refusing
to renew a contract with an independent contractor because he had
assisted a union,® and threatening employees with eviction from
company-owned houses unless they severed their connection” with a
union.

8 At p. 52,

¢« Pp. 51-65,

s Matter of Reed and Prince Manufacturtngl Company and Steel Workers Organizing
Committee of the C. I. 0., 12 N: L. R. B. 944 ; Matter of Muskin Shoe Company and United

Shoe Workers of America, 8 N. L. R. B. 1; Matter of Mock-Judson-Voehringer Company of
North Carolina, Incorporated, and American Federation of Hosiery Workers, North Caro-
lina District, 8 N. L. R. B. 133, enforced as mod., N. L. R. B. v. Mock-Judson-Voehringer
Co., April 28, 1939 (C. C. A, 4); Matter of Union Drawn Steel Company et al. and Steel
Worlkers Organizing Committee, 10 N. L. R. B. 888, petition for enforcément filed on January
10, 1939 . C. A. 3); Matter of Yale & Towne Manufacturing Company and United Elec-
trical and Radio Workers of America, Local No. 227, C. 1. 0., 10 N. L. R. B. 1321, petition
for enforcement filed on August 1, 1939 (C. C. A. 2). In each case, the circulation of
antiunion literature was accompanied by other unfair labor practices and constituted part
of a camgmign to destroy a union and defeat its efforts at organization among the em-
ployees of the respondent. The Board has held that the preventing of such activity does
not constitute an infringement upon the employer’s freedom of speech because of the
coercive effects of such acts upon the self-organization of employees. See Virginian Rail-
way Co. v. System Federation, 11 F. Supp. 621, 84 F, (2d) 641 (C. C. A. 4), 300 U. S.
515: N. L. R. B. v. The Falk Corporation, 102 F. (2d) 383 (C. C. A. 7).

S Matter of Armour & Company and Packing House Workers Organizing Committee for
United Packing House Workers, Local 87, 8 N. L. R. B. 1100, petition to review filed
October 1, 193 ISC. C.A. 7). .

T Matter of Planters Manufacturing Company, Inc., and United Veneer Boz and
Barrel Workers Union, 0. I. 0., 10 N. L. R. B. 735, enforced, N. L. R. B. v. Planters Manu-
facturing Company, 105 F. (2&) 750 (C. C. A. 4), rehearing denied August 29, 1939.

8 Matter of Tidewater Iron & Steel Company and American Federation of Labor, Passaic
County, New Jersey District, 9 N. L. R. B. 624.

, ® Matter of West Kentucky Coal Company and United Mine Workers of America, District
1\01;, ?;1’),(]10 N. L. R. B. 88, petition for enforcement filed June 21, 1939 (C. C. A. 8).
1d.

1 Matter of The Good Coal Company and United Mine Workers of America, District 19,

12 N. L. R. B. 136, petition for enforcement filed June 22, 1939 (C. C. A. 6).



58 YOURTH ANNUAL REPORT OF NATIONAL LABOR RELATIONS BOARD

In Matter of Republic Steel Corporation and Steel Workers Or-
ganizing Committee,’* the Board found in use a host of devices, old
and new, through which the employer sought to thwart self-organ-
ization and collective bargaining. The Board, in summary, found
that the respondent had engagea in violations of section 8 (1):

# * % By its espionage, shadowing, and beatings of organizers and active
members of the Union; its announcements, before and after the presentation
by the Union of its proposed agreement, that it would not sign any contract
with the Unijon; its statements to its employees attempting to villify and dis-
credit the Union; its threats to discharge union members and to close its plants
before recognizing the Union, and its other threats and warnings to employees

regarding the Union; its attempts to turn civil authorities, business, and
' other interests against the Union in order to further its own anti-Union activities;
.its incitement of violence and hysteria, in order to terrorize union adherents;
jts donation of tear and vomiting gas to the City of Massilon; its support to
the Law and Order League of Massilon and the Back-to-Work Committees in
Massilon, Canton, and Youngstown; its activities in connection with the .
incident at C. I O. headquarters at Massilon;” its lay-offs, discharges, and
lock-out * * *

During the past year, several interesting cases have been decided
which illustrate other types of employer activity which the Board
has prohibited as an infringement upon the rights guaranteed in
section 7. In Matter of Harlan Fuel Company and United Mine
Workers of America, District 19;* the employer excluded union
organizers from a town completely, owned by it and in which all
its employees resided. The employer attempted to justify this anti-
union device on the ground that it had the right to exclude people.
from its own property. The Board held that this could not be done,
since the employees, as tenants of the respondent, had a right under
ordinary property law to receive visitors, -and under the act to
consult with union organizers. The Board stated:

In entering and passing through Yancey on their visits to the employees there
residing, the union organizers were engaged in a transaction of mwutual interest,
the exercise by the employees of their right under the act to form and join a
labor organization for the purpose of collective bargaining and other mutual
aid and protection. The use made by the organizers of the customary passways,
roads, and streets to reach the employees was accorded by law and could not
be defeated through the simple assertion by the respondent of a landlord’s
interest. By forecibly preventing the organizers from coming to or remaining
in Yancey, the respondent not only violated this right but engaged in an unfair
labor practice * * * The rights guaranteed to employees by the act include
full freedom to receive aid, advice, and information from others, concerning
those rights and their enjoyment.15

Employers are also prohibited from interfering with employees in
their selection of representatives of their own choosing. Accordingly,
the Board has held it to be an unfair labor practice within section
8 (1) for an employer to interfere with an election which the Board
is conducting as part of its investigation to determine a question con-
cerning representation.® In Matter of Yale & Towne Manufacturing
Company and United Electrical and Radio Workers of America, Local

129 N. L. R. B. 219, enforced as modified, November 8, 1939 (C. C: A. 3).

13 The Board found that deputies of the town, led by agents of the respondent, had
withgul\g pﬁovocﬁtiglﬁl opened fire upon union headquarters. .

14 . L. R.

18 The same principle was applied in Matter of West Kentucky Coal Company and United
Mine Workers of America, District 23, 10 N. L. R. B. 88, petition for enforcement filed
June 21, 1939 (C. C. A. 6).  Cf. Matter of Commonwealth Telephone Company and Theodore
R. S‘f&lon, et al,, 13 N. L. R. B., No. 39. .

18 Matter of Pacific Gas and Blectric Company and United Hlectrical and Radio Workers
of America, 13 N. L. R. B., No. 32,
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227, C. 1. 0.7 the interference consisted in the spreading by a re-
spondent of false rumors with respect to the effectiveness of the union
in winning benefits for the employees at a nearby plant, during an
election in which the union was a candidate for selection as bargaining
representative. The Board found that the respondent knew the report
to be false and none the less further circulated it among the employees,
to discredit a labor organization.

Under the circumstances of the case, however, the Board has held
there was no interference with self-organization within the meamng
of section 8 (1), where an employer in good faith himself conducte
an election among his employees, but showed no favoritism to
either of the rival organizations contesting for designation as
representative.'®

The act requires an employer to bargain collectively on request with

the union designated by a majority of his employees in an appropri-
ate unit. The Board, accordingly, has held that an employer must
not defeat collective bargaining by going behind the union so desig-
nated and dealing directly with the employees who have chosen such
a union as their representative. In Matter of Williams Coal Company
and United Mine Workers of America, District No.23,'® the respondent
had entered into a contract with the union but subsequently attempted
to modify the terms of this contract through individual negotiations
with its employees. The Board held that such activity was prohibited
by the act.? The Board has also condemned action where an em-
ployer, in response to a request by a union committee to negotiate on
a matter of hours, has conducted his own ballot among the employees
as to their wishes on the question of hours,?* and where the respondent
has attempted to bargain individually with employees during a strike,
called by a union chosen to represent these employees, in protest
against the respondent’s unfair labor practices.?” :
" Similarly, the Board has pointed out the coercion involved in an
employer’s statement to its employees that collective bargaining will
be futile, by posting a notice to the effect that the respondent would
never agree to a closed shop.*®

Nor may an employer defeat collective bargaining and self-organ-
ization by entering into individual contracts with employees whereby

1710 N. L. R. B. 1321, petition for enforcement filed on or about August 1, 1939 (C. C. A. 2).

18 Matter of J. Wiss £ Sons Company and United Electrical, Radio, and Machine Workers
of America, 12 N. I.. R. B. 601. In this case, however, the Board held that the election
could not be considered determinative of the wishes of the emg oyees. See infra, p. 75.

1911 N. L. R. B. 579, petition for enforcement filed July 28, 1939 (C. C. A. 6).

20 The Board said in this case that a breach of the contract with the union, would not,
in itself, bave constituted an unfair labor practice.

2 Matter of The Weber Dental Manufacturing Company and The United Electrical and
Radio Workers of America, 10 N, L. R, B, 1439,

2 Matter of Newark Rivet Works and Unity Lodge No. 420, United Electrical & Radio
Workers of America, C. I. 0., 9 N. L. R. B. 498; Matter oé Reed & Prince Manufacturing
Company and Steel Workers Organizing Committee of the C. I. 0,, 12 N. L. R, B, 944. Cf.
Matter of The Stolle Corporation and Metal Polishers, Buffers, Platers & Helpers Interna-
tional Union, 13 N. L. R, B., No. 44, where the employer confirmed its refusal to bargain
with the union by entering into individual contracts with the employees.

2 Matter of Roberti Brothers, Inc., and Furniture Workers Union, Local 1561, 8 N. L. R. B,
925. The Board sald in this case: :

‘“Were the Act to sanction such notice by the employer, he could with equal impunity
further forestall and defeat union organization by announcing to his employees that under
no circumstances would he recognize seniority -among bis employees for the purpose of
lay-offs, that under no circumstances would he consider a change in the hours of employ-
ment, that under no circumstances would he consider eny change in any other term or
condition of employment. In effect, at the outset of union organization he could discourage
his employees from becoming members by warning them that any possible advantage to be

derived from such membership was beyond their reach. We cannot permit the purposes
of the Act to be so flouted.”

192197—40———5
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the employees surrender their right to concerted economic action.
In Matter of Arcade-Sunshine Company, Inc. and Laundry Workers
Cleaners & Dyers Union,** the respondent, during a period of union
organization and while the union was attempting to reach a collective
bargaining agreement with the respondent, circulated among its em-
ployees a petition in which the employees pledged themselves to
“remain at our post under present working conditions.” The Board
found that the circulation of such a petition discouraged collective
action by the employees. The Board said:

An agreement not to strike is, on its face, a limitation on the exercise of such
a right—the right to engage in concerted activities. Such a limitation also
interferes with the right to self-organization, since it eliminates one of the most
effective methods of organization and one of the activities for which organiza-
tion is designed. The limitation may be unobjectionable when reached as a
result of collective bargaining with the representatives of the employees in an
appropriate unit; in such case, by hypothesis, organization has been attained,
and the conclusion of the agreement is itself an exercise of the right of engaging
in collective activities. But imposition of such a limitation upon the individual
employee may constitute not only a form of coercion resulting from the inequality
of bargaining position, but also an obstruction, at the outset, to the development
of effective organization, concerted activity, and collective’ bargaining. The
threat of cessation of work is practically the only economic force available to
employees to invoke in their attempt to obtain concessions from their ‘employer.
Deprived of the possibility of utilizing this economic force before collective bar-
galning secures such concessions, the right to organize and bargain as guaran-
teed by the Act becomes meaningless. Its exercise would be futile.

B. ENCOURAGEMENT OR DISCOURAGEMENT OF MEMBERSHIP IN A
LABOR ORGANIZATION BY DISCRIMINATION

Section 8 (3) makes it an unfair labor practice for an employer:

By diserimination in regard to hire or tenure of employment or any term
or condition of employment to encourage or discourage membership in any
labor organization: Provided, That nothing in thisact * * * or in any other
statute of the United States, shall preclude an employer from making an
agreement with a labor organization (not established, maintained, or ass sted
by any action defined in this act as an unfair labor practice) to require as a
condition of employment membership therein, if such labor organization is
the representative of the employees as provided in section 9 (a) in the appro-
priate collective bargaining unit covered by such agreement when made.®

As pointed out in the Third Annual Report,’® the Board, in ad-
ministering section 8 (3), has been careful not to interfere with the
normal exercise of the right of the employer to select its employees
or to discharge them. And conversely the Board has been equally
determined not to permit in any case an unfair labor practice within
the meaning of this section to go unchallenged under cover of that
right. The Board has never held it to be an unfair labor practice
for an employer to hire or discharge, to promote, or demote, to
transfer, lay-off or reinstate, or otherwise to affect the hire or tenure
of employees or their terms or conditions of employment, for asserted
reasons of business, animosity, or because of sheer caprice, so long as
the employer’s conduct is not wholly or in part motivated by anti-
union cause.

%12 N. L. R. B. 269, )

2 By section 9 (a), the representative designated by the maiority of the employees in the
appropriate collective bargaining unit is the exclusive representative of all the employees
in .m}{{n urvéfs for the purposes of collective bargaining.

p. 85.
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To be within the scope of section 8 (3) the discrimination must be
with regard to “employment.”? Accordingly, in Matter of Crossett
Lumber Company and United Brotherhood of Carpenters and Join-
ers of America, Lumber and Sawmill Workers Union, Local £5902®
the Board found that the respondent had not violated section 8 (3)
because the discrimination was in regard to a contractual relation-
ship other than that of “employment.” #

The concerted activity which the Board has found to be protected
by section 8 (3) has taken varied forms.?® The Board has held that
section 8 (3) protects concerted activity although not specifically
union activity since such discrimination discourages the formation
of and membership in a labor organization.® Section 8 (3) also
forbids discrimination because of activity in protection of a union
organizer from threatened violence by a foreman,’® and a refusal
to remove, while at work, a button designating the wearer as a union
officer.”® The Board has also held that section 8 (8) covers a dis-
criminatory refusal to reinstate an employee subsequent to the effec-
tive date of the act for union activity occurring prior thereto,* as
well as a discharge because the employer believed, although mistak-
enly, that the discharged employee had engaged in union act1v1ty 35

In some cases, employers have contended that the actions of a
discharged employee infringed some rule or regulation of the em-
ployer, or in some other manner justified the employee’s discharge,
without violation of the act. In Matter of Harnischfeger Corpora-
tion and Amalgamated Association of Iron, Steel and Tin Workers
of North America, Lodge 1114*® the employer discharged union
stewards because they led the respondent’s employees in a refusal to

2?1 Cf, Matter of South Atlantw Steamshtp Company of Delaware and National Maritime
Union of America, 12 N. L. R. B. 1367. where the employer contended that sailors, whose
shipping articles for a partlcular voyage had expired, were no longer employees and there-
fore not within the protection of 8 (3). The Board found that, in accordance with the
usual custom. the employment relationship between the sailors and the ship ovners was
not terminated at the end of a ?articular voyage. In addition, the Board pointed out
that even if the employment relationship had terminated, section 8 (3) covered dis-
crimination as to “hire” as well as to ‘“‘tenure” of emglovmeut and would therefore be
applicable deeﬁlte such termination of employment. See Third Annual Report at pp. 72-73
(C 440, enforced, N. L. R. B. v. Crossett Lumber Co., 102 F. (2d) 100'—’

).
2 Cf. Matter of West Kentucky Coal Company and United Mine Workers of America,
District No. 28, 10 N. L. 88, petition for enforcement filed May 29, 1939 (C. C. A. 6),
d%sggssedtsupra, where such ‘discrimination was held to be a violation of section 8 (1)
) e act.

0 Cf. Associated Press v. N, L. R, B., 301 U, 8. 103, afirming 85 F. (2d) 56 enforcing
Matter of The Associated Press and American Newspaper Guild, 1 N, L. B. (SS where
the Supreme Court stated :

The Act permits a digcharge for any reason other than union actxvity or agitation for
collective bargaining with employers * . The petitioner is at liberty. wbenever
occasion may arise, to exercise its undoubted right to sever his relationship for any
cause that seems to it proper save only as a pumshment for, or discouragement of, such
acttntzcs as the Act declares permissible’” (itali~s supplied).

a1 Matter of Stehli & Co., Inc. and Textite Workers Union of Lancaster, Pennsylvania
an(I Vicinity, Local No. 133. 11 N L. R. B. 1397.

Matter of Mexia Tectile Mills and Teztile Workers Organizing Committee, 11 N. L.
R. 1167, petition to review filed May 5, 1939 (C. C. A. 5).

33Matre"r of Armour & Company and Packmg House Workers Organizing Committee for
United Packing House Wnrkcw Local 347, 8 N. L. R. B. 1100, peiition to review filed
October 1, 1938 (C. C. A.

% Matter of COrossett Lumber Company and United Brotherhood of Oarpenters and
Joiners of Amcrtca, Lumber and Sawmill Workers Union, Lncal 2390 8 N. L. B. 440,
enforced, N. L. R. B. v. Orossett Lumber Co., 102 F. (2d) 1003 (C. C. A. 8).

3 Matter of Hamilton-Brown Shoe Co., a Corporatton and Local No 125, United Shoe
Worlkers of America, affiliated 1with the Committee for Industrial Orgamzatwn 9 N. L.
R. B. 1073, modified on another pomt and enforced in Hamilton-Brown Shoe Company v.
N. L. R. B 104 F. (2d) 49 (C. 8). Cf. Matter of The Good Coal Company and
United Mine Workers of A.menca Dxatrwt 19, 12 N. L. R. B. 136, petition for enforcement
filed June 22, ]939 (C A. 6).
© g 1;1 7I)L R. 676 entorced N. L.'R. B. v. Harnischfeger Corp., June 6, 1939
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work overtime in protest against the respondent’s unlawful refusal
to bargain collectively. The Board held that the stewards had led
the employees in what was, in essence, a partial strike, that such activ-
ity was Elrotgcted by the act, and that the discharges discouraged
membership in a labor organization in violation of section 8 (3) of
the Act.*” In another case, the employer, after acquiring knowledge
that the union planned a demonstration on Labor Day, posted a
notice stating that its mine would operate on Labor Day. Despite
this, the union demonstration was held according to schedule. The
respondent then discharged all employees who had not reported for
work on that day. The Board held that these discharges were dis-
criminatory and an attempt to discourage concerted activities on the
part of -the employees, saying:

It is well known that industry in general ceases its operations on Labor Day
and that labor in general engages in special celebrations on that day. It was
under these general circumstances that a majority of the employees of the
respondent decided not to work on the Labor Day in question and that the
respondent decided to operate its mine on that day. It is clear that the re--
spondent and the employees each knew of the position of the other in this
matter and that each party intended to adhere strictly to its position. We find

that there existed as a result of these conflicting positions of the parties a
current labor dispute with respect to the terms and conditions of employment.

- * * * * * *

Inasmuch as the failure of the men to work on Labor Day was-a consequence
of and in connection with the current labor dispute and since the respondent
had not at the time it refused to allow the men to return to work filled
their positions, the refusal constituted a discrimination against the men, within
the meaning of Section 8 (3) of the Act.38

The Board has held that a refusal to reinstate an employee who
engaged in personal invective against his employer was not dis-
criminatory since the refusal was motivated by personal animosity.
That the invective had occurred in the course of union activity was,
in the Board’s view, immaterial.®®

As pointed out in the Third Annual Report,*® in the usual case
coming before the Board there is no difficulty in determining the
question as to whether the employer has, in fact, discharged, laid
off, or refused to hire or reinstate an employee; or in some way has
affected a term or condition of his employmerit. In a number of
cases, however, the employer’s actions have been somewhat less obvi-
ous, and the determination as to whether these actions constitute dis-
criminatory conduct within the meaning of 8 (3) is considerably
more difficult. In all cases, the Board has resolved this question
upon the basis of a realistic examination of the record. :

8" The Board said in this case: .

“s & * We do not * * * mean that it is unlawful for an employer to dis-
eharge an employee for any activity sanctioned by a union or otherwise in the nature
of collective activity. The question before us iy, we think, whether this particular activity
was 80 indenfensible, under the circumstances, as to warrant the respondent, under the
Act, 1n discharging the stewards for this type of union activity. We do not think it was.”

s Matter tg The Qood Ooal Company and United Mine Workers of America, District 19,
12 N. L. R. B. 136, petition tor entorcement filed June 22, 1939 (C. C. A. 6). The Board
held, in addition, that the discharge of employees who were away from work on Labor
Dag because they were i1l was also discriminatory.

Matter of Trenton Mills, Inc. and Ralph Knoe, 12 N. L. R. B. 241, Cf, Matter of
Marathon Rubber Products Oo. and Frank Reindl, et al., 10 N. L. R. B. 704 (employee
ha(% gtated that employer had told a “damn lie”).

WAt p. 74,
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In Matter of Planters Manufacturing Company, Inc. and United
Vencer, Box and Barrel Workers Union, C. I. 0.4 the employer, after
intentionally creating the impression that an employee was dis-
charged, did nothing to dissipate this impression. The Board stated,
“We are convinced that Howard intended to create an impression
in Gibbs that he would be discharged for his union membership,
and Howard’s tacit acquiescence in Gibbs’ understanding to that
effect is the same as if Howard unequivocally discharged Gibbs.” In
another case, the employer posted a notice that employees would be
discharged unless they joined an employer-dominated union. Em-
ployees, who did not desire to join the dominated union, on reading
this notice, left the plant. The Board held that the notice was tanta-
mount to a notice of termination of employment.*? In addition, it
has been considered discriminatory within the meaning of section
8 (3), for an employer, through constant harassment and surveillance
of his employees to cause them to leave the plant,** or for an employer
to refuse protection to employees who have, because of union activi-
ties, suffered violence from their fellow employees.** Section 8 (3)
will also cover the transfer of an employee to work in another field
of an oil company, even though there is no actual demotion in posi-
tion. A refusal to accept the discriminatory transfer resulted in a
complete loss of employment. The Board said in this connection :

We have heretofore held that whenever any substantial change in the status
of an employee is made upon a discriminatory basis, the refusal of the em-
ployee to accept the changed status cannot be considered as a resignation from
employment.*

Similarly, where an employee is on strike as a result of a labor
dispute, an offer of reinstatement predicated upon a condition which
is calculated to discourage union membership and activity constitutes
a violation of section 8 (8). The Board has so held in a case where
an employer conditioned reinstatement of striking employees upon
their entrance into individual contracts of employment, to defeat
the strike and discourage collective bargaining.*

A typical situation involving discrimination is that in which an
employer refuses to reinstate to their former positions employees who
have gone on strike in protest against the employer’s unfair labor

410 N. L. R. B. 735, enforced, N. L. R. B. v. Planters Mfg. Co., 105 F. (2d) 750
(C. C. A. 4), rehearing denied August 29, 1939.

< Matter of Hamilton-Brown Shoe Company, a Corporation and Local No. 125, United
Bhoe Workers of America, affiliated with the Committee for Indusirial Organization, 9
N. L. R. B. 1073, modified in another é)articular and enforced, Hamilton-Brown Shoe
Company v. N. L. R. B., 104 F. (2d) 49 (C. C. A, 8).

© Matter of Bterling Corset Oo., Inc. et al. and International Ladies’ Garment Workers
Union, Local 85, 9 N. L. R. B. 858. Cf. Matter of Chicago Apparaius Company and Fed-
eration of Architects, Engineers, Chemists and Technicians, Local 107, 12 N. L. R. B. 1002.

“ Matter of Asgheville Hosiery Company and American Federation of Hosiery Workers,
11 N. L. R. B. 1365, petition for enforcement filed on or about June 29, 1939 (C. C. A. 4),
where we said, “In the absence of such a guarantee of protection, employees are justified
In not returning to work without being considered to have left the employment of the
res‘gondont upon their own volition.”

Matter of Continental Oil Oompan‘;/ and Oil Workers International Union, 12 N. L.
R. B, 789, petition to review filed May 25, 1939 (C. C. A. 10).

18 Matter of Newark Rivet Works and Unity Lodge No. {20, United Bleotrical € Radio
Workers of America, C. 1. 0., 9 N. L. R. B., 498. Cf. Matter of Western Pelt Works,
6 corporation and Tesztile Workers Organizing Committee, Western Felt Local, 10 N. L.
R. B., 407, enforced, Western Felt Works, v. N. L. R. B.,, March 25, 1939 (C. C. A. 7),
where the Board held that a striking empl’oyee’s refusal of reemployment at a lower wage
was not a refusal of an offer of reinstatentent. In Matter of Stehli &.Co., Inc. and
Tewtile Workers Union of Lancaster, Pennsylvania, and Vicinity, Local No. 138, 11
N. L. R. B. 1397, we stated:

“An em?loyee who ceases work as a consequence of unfair labor practices may refuse
an offer of employment which is not substantially equivalent without impairing his right
to subsequent reinstatement.” See discussion infra, p. 87
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practices.”” ‘The Board has held such a refusal to constitute unlaw-
ful discrimination whether the employer hires new employees after
refusing the strikers’ application for reinstatement,*® or refuses to
displace strikebreakers hired prior to the strikers’ application for
reinstatement to fill the positions of the striking employees.*®

In Matter of Stehli and Co., Inc., and Textile Workers Union
of Lancaster, Pennsylvania and Vicinity, Local #133,°° the respond-
ent induced some of the unfair labor practice strikers to return to
. work by promising them the better positions in the plant. Subse-

quently, upon the termination of the strike, the respondent refused
to reinstate to their former positions 17 of the employees who had
stayed out for a longer period and whose positions had been filled
already with other employees. The Board said—

the actual reason for the respondent’s refusal to reinstate these 17 employees
to their former positions lay in its desire to punish them for not repudiating
the strike and to reward the employees who repudiated the strike in response
to the respondent’s offer of the best positions to employees who repudiated the
strike ﬁrstﬁ.1 thereby discouraging membership in the Union which was conducting
the strike. .

As stated in the Third Annual Report,®® for an employer to re-
quire membership in a labor organization as a condition of employ-
ment is ordinarily an unfair labor practice within section 8 (3).
Pursuant to the proviso to section 8 (3), however, the Board has
held such a condition to be privileged under the act if embodied in
an agreement with an unassisted labor organization having a major-
ity in an appropriate unit at the time of execution of the agreement.
The Board has given effect to such closed-shop contracts whether
written % or oral.®*

C. COLLECTIVE BARGAINING

Section 8 (5) makes it an unfair labor practice for an employer to

refuse to bargain collectively with the representatives of his employees subject
to the provisions of section 9 (a).* :

As stated in the Third. Annual Report,*® a refusal by an employer
to enter into negotiations with the bargaining representative of his

4 Cf. Rlock D'amond Steamship Corporation V. N. I. R. B.. 94 F. (2d) 875 (C. C. A. 2),
certiorari denied, 304 U. S. 579, enforcing Matter of Black Diamond Steamship Corporation
.anil Marine Engineers’ Beneficial Associaticn, Local No. 33. 3 N. L. R. B. 84,

8 Matter of Acme Air Appliance Compuny, Inc. and Local No. 1228 of The United Elec-
trical Radio & Machine Workers of America, 0. 1. 0., 10 N. L. R. B. 1385.

W Matter of MeKaig-Hatch. Inc. and Amaloamated Asso~iation of Iron, Steel, and Tin
Workers of Nerth America, Local No. 1189, 10: N. L. R. B. 83, Matter of Western Felt
Works, ¢ corporation and Textile Workers Orianizing Committee, Western Felt Local,
10 N. L. R. B. 407, enforced, Western Felt Works v. N. L. R. B., March 25, 1939 (C. C. A.
7. 1In tre former case the Board said:

“The fallure of the respondent to make any displacement at the time of application and
to refrain from so hiring thereafter, for no reason other than its unwillingness to do so,
in effect and in result discriminated, and constituted a discrimination. concerning hire
and tenure of employment azainst the employees who went on strike against the respond-
ent's anti-union conduct, and in favor of employees whose position was one of sufferance,
without greater vight to treir positions than their employer’s defeasible right to employ
thgon% ICOQ;MLM{{)M' A preference of this character discourages union membership.”

. 1897,
:l’{‘he Board also employed language similar to that quoted in footnote 49.
t p. 3 .

53 L{‘ atter lgf ]A Oz%lia/n-American Corporation and Amalgamated Piano Workers of America,
8 N. L. R. B. 3.
8 Matter of United Fruit Company and International Longshoremen and_Worehousemen’s
Union. District No. 8, Local No. 901, efiliated with C. I. 0., 12 N. L. R. B. 404.

% By gection 9 (n) the representative designated by the majority of the employees in
the appropriate collective bargaining unit is the exclusive representative of all the em-
plovees in snch unit for the purposes of collective bargaining.

At p. 90
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employees constitutes an infringement of section 8 (5) of the act.
Such refusal may manifest itself in various forms. Thus, it is clearly
a refusal to bargain where an employer responds to a union’s request
to bargain collectively by promoting individual contracts with his
employees,’” ‘'or where he attacks the union and attempts to under-
mine its majority status.5®

In Matter of Reed & Prince Manufacturing Company and Steel
Workers Organizing Committee ® the exclusive bargaining represent-
ative of the employees called a strike to secure from the employer
among other things an arbitration agreement. The respondent con-
tended that its obligation within section 8 (5) was excused because
this strike was “unlawful and illegal” under state law. The Board
rejected this contention, stating:

Nothing in the language of the Act affords any support for such a proposition.
Nor would such a construction of the Act tend to effectuate its spirit or purposes.
The objective of the Act is to substitute collective bargaining for industrial
warfare by requiring that an employer shall bargain collectively with the freely
chosen representatives of his employees. If this objective is to be achieved it is
fully as important that the bargaining process be as available during the course
of a strike as prior to or subsequent to a strike. And the fact that the strike may-
be tortious or enjoinable does not alter the situation. Were the respondent’s
argument to be accepted it would mean that, at the very point when an industrial
controversy becomes most bitter and when the collective bargaining provisions
of the Act should provide a peaceful nreans of settlement, those provisions are
cast aside and the employer is permitted to engage in unrestricted violation
thereof.

Section 8 (5), of course, does not require an employer to bargain
collectively with a union which has not been designated by a majority
of the employees in an appropriate umt. The Board, accordingly, has
refused to find a violation of section 8 (5) unless the designated repre-
sentative, on request, shows the employer that it has been thus selected.
The employer, however, cannot evade its obligation to bargain collec-
tively by failing to cooperate with the exclusive representative in
making such showing.®® Thus an employer who refused to consent to
an election by the Board to determine the question of majority, but
insisted instead that the union submit to him a list of its members, was
held to have violated section 8 (5) of the act where, in fact, the union

57 Matter of The Btolle Corporation and Metal Polishers, Bu);ers, Platers and Helpers
International Union, 13 N. L. R. B., No. 44 ; Matter of Newark Rivet Works and Unity
Lodge No. 420, United Electrical and Radio Workers of America, C. I. 0., 9 N. L. R, B.
498. Cf. Matter of Williams Coal Company and United Mine Workers of America, District
No. 23, 11 N. L. R. B. 579, petition for enforcement fi'ed July 28, 1939 (C. C. A. 61, where
the Board found that the respondent had engaged in unfair labor practices within the
meaning of section 8 (1) of the act by attempting to modify a contract with a union
throuch individual bargaining with its employees.

58 Matter of Chicago Apparatus Company and Federation of Architects, Engineers, Chem-
igts and Technicians, Local 107, 12 N. L. R. B. 1002, The Board said in this case:

“Where a labor organization representing a majority of employees in an appropriate unit
gseeks to bargain collectively, an employer s attempt to destroy such majority and thus to
relleve himself of his oblizations under Section 8 (5) of the act is as patently a refusal
to bargain within the meanirg of section 8 (5) as a forthright refusal to meet with
representatives of a labor organization clothed with the right to exclusive recognition
* ~* = The respondent, in seeking to destroy the majority status of the Union., imme-
diately following the Union’s request to bargain and its asserted intention to invoke the
services of the Board in demonstrating its majority. plainly showed that it was solely
interested in avoiding its obliation to bargain with the Union.”

%12 N. L. R. B. 944. Cf. N. I.. R. B. V. Remington Rand, Inc.,, 94 F. (2d) 862 (C. C.
A. 2), certiorari denied, 58 S, Ct. 1046, enforcing Matter of Remington Rand, In¢., and
Remington Rand Joint Protective Board of the District Council Office Equipment Workers,
where the court said “* * * though the union may have misconducted itself, it has
a locus poenitentiae; if it offers in good faith to treat, the emplover may not refuse
because of its past sins.”

® Third Annual Report, pp. 105-6.
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had been designated as bargaining agent by a majority of the em-
ployees. In this case, the union had refused to submit its member-
ship list because of fear of discrimination by the respondent.®* An
employer was held to have fulfilled his obligation to cooperate in prov-:
ing a majority where he consented to an election to be held by the
Board. In this case, the union at first consented to the election but
subsequently withdrew its consent, insisting that the question be deter-
mined by a check of membership cards. The employer, however, re-
fused to agree to this change in the procedure, initially agreed upon,
and was upheld in such refusal by the Board.*? In Matter of Stehli &
Co., Inc., and Textile Workers Union of Lancaster,® the respondent
made its consent to an election conditional upon the union’s calling
off a strike and, at the same time, refused to agree that it would bargain
in good faith if the union won the election. The Board found that
the union had been duly designated as the exclusive representative and -
that the respondent had engaged in unfair labor practices within
section 8 (5), :

In Matter of Chicago Apparatus Company and Federation of Archi-
tects, E'ngincers, Chemists and Technicians, Local 107 ** the union
refused to consent to an election, after the respondent had engaged in
unfair labor practices in an attempt to undermine the union’s majority
status. The respondent had previously rejected the union’s suggestion
that an election be employed to determine the question of majority,
and had followed this refusal with a “campaign to discredit the
Union.” The Board found that the union had in fact been designated
by a majority of the employees, and that the respondent had violated
section 8 (5) of the act. The Board stated:

* * * TUnder ordinary circumstances, and particularly when the labor
organization claiming to represent a majority of the employees is unwilling
to disclose the names of its members in proof of such claim, an employer’'s
request that the labor organization acquiesce in a consent election to demon-
strate such proof is entitled to considerable weight in determining the attitude
of the employer to the collective bargaining requests of a labor organization.
As fully described below, however, the respondent was then in the midst of a
campaign to discredit the Union among its employees. Its conduct had plainly
placed in jeopardy the majority status of the Union and indicated its bad faith
in making such proposal. Under the circumstances, the refusal of the Union
to test its strength at that time without the full protection of the Act was not
unreasonable.

As stated in Matter of Inland Steel Company and Steel Workers
Organizing Committee et al.,*® section.8 (5)

requires an employer to accept the procedure of collective bargaining in good
faith, and the nature of this obligation must be determined in the light of the
prevailing practice of collective bargaining and the spirit and purpose of the
Act as a means of avoiding industrial strife.

In each case, the Board has examined the dealings between the
parties in an effort to determine whether the employer has bargained

& Matter of Hamilton-Brown Shoe Company, a corporation, and Local 125, United Shoe
Workers of America, afiliated with the Committee for Indusirial Organization, ® N. L. .
R’ B. 1073, mod. in another respect and enforced. Hamilton-Brown Shoe Co., V. N. L.
R. B., 104 F. (2d) 49 (C. C. A. 8). .

& Matter of Huch Leather Company and General Q. I. 0. Union, 11 N. L. R. B, 394.

11 N. L. R. B. 1397, )

%12 N. L, R. B. 1002, )

%9 N. L. R. B. 783, petition to review filed August 30, 1939 (C. C. A. 7).
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in good faith.®® In Matter of Denver Automobile Dealers Associa-
tion, a corporation et al. and Capitol Automotive Lodge No. 606,
International Association of Machinists,®” a group of respondents,
after rejecting a tentative agreement reached between a union and an
employer association bargaining for the respondents, entered into an
agreement to forfeit $1,000 if any one of them entered into a contract
with the union without the consent of the majority. The Board held
that such action constituted a refusal to bargain within the meanin
of secion 8 (5) since the “penalty of $1,000 was imposed as a metho
of precluding any bargaining with Lodge 606 upon an individual
basis. Thus, the members of the Association * * * barricaded
any avenues to collective bargaining which might be open to Lodge
606.

The Board has held consistently that the obligation to bargain in

ood faith includes the obligation to enter into a binding agreement
1f an understanding on terms is reached. The Supreme Court of the
United States has indicated approval of this view.®

In Matter of Harnischfeger Corporation and Amalgamated Asso-
ciation of Iron, Steel and Tin Workers of North America® the em-
ployer was willing to negotiate with the union, except for its refusal
to enter into a collective bargaining agreement. The Board held that
such conduct constituted a violation of the act, saying:

The respondent contends that collective bargaining is in some manner dif-
ferent from normal business relationships, in that it does not connote the nego-
tiation of binding agreements. It would be ridiculous for the respondent to
assert, to a customer proposing to contract for a purchase of its products, that
it did not see fit to make a binding commitment because it wanted to be free
to alter the terms if the occasion arose. An essential purpose of collective
bargaining is to stabilize labor relations, so that workers may deal as business
equals with their employers as to their terms and conditions of employment.
If the employer is at all times to be free to change such terms and conditions
unilaterally, collective bargaining will have failed to achieve one of its funda-
mental aims. And it seems to us that by the plain meaning of the term
“collective bargaining.,” a willingness to reach a bargain or binding agreement
is essential if an employer is to carry out the duty imposed by the Act.

Similarly, the circumstances of the case may require an employer
to embody understandings reached in a signed agreement if he is to
fulfill his obligation to bargain collectively. In Matter of Inland

Steel Company and Steel Workers Organizing Committee, et al.,”
the employer during the course of negotiations with the union, stated
that it would not enter into a signed agreement with the union. The
Board found that, under the circumstances of the case, such a refusal

s Fi~r'fer encex are rollected in Third Annual Report, pp. 96-100.

10 N. . R. B. 1173,

e The Supreme Court sald in Conenlidated Edison Co., et al, v. N. L. R. B.,, 305 U, S.
197 : “The Act contemplates the making of contracts with lsbor oreanizations. This is
the manifest objJect’ve in providirg for enllective bargaining”; and in N. L. R. B. v.
Bands Mfg. Co., 308 U. 8. 332, “The legislative history of the Act gnes far to indicate
that the purpose of the statute was to compel employers to barzain collectively with their
emplovees to the end that employment contracts hinding on both parties should be made.”
Cf. Globe Cotton Mills Y. N. L. R, B.. 103 F. (24} 91 (C. C. A. 5) where tte Cirenit
Court sald: “We believe there is a duty on both sides * * * to enter into discussion
with an open and fair mind, and a sincere purpose to find a basis of agreement touching
wages and hours and cenditions of labor, and if found to embody it in a_ contract as
specific as possible, which shall stand as a mutual guaranty of conduct, and as a guide
for the adjustment of grievances.”

@9 N. L. R. B. 676, enforced, N. L. R. B. v. Harnischfeger, June 6, 1939 (C. C. A. 7).

g9 N. L. R. B. 783, petition to review flled January 4, 1939 (C. C. A. 7).
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was a violation of the employer’s obligation to bargain in good faith,
stating :

* * * we hold that under circumstances such as are presented here, it is
the employer’s obligation to accede to a request that understandings reached
be embodied in a signed agreement. The present controversy is projected on
the background of a long struggle by labor organizations to attain full recog-
nition of their right to recognition as collective bargaining agencies with a
dignity equal to that of the employers with whom they deal. We take judicial
notice of the fact that today thousands of employers have accorded unions
their right to normal contractual relationships, and that, as is shown by the
record, the signed collective bargaining agreement is the prevailing practice.
From the viewpoint of harmonious and cooperative labor relations, as well as of
sensible business practice, the importance of embodying understandings in signed
agreements is obvious. Whether there may be, in some future case, circum-
stances indicating that the employer there involved may under the Act decline
to embody understandings in a signed agreement, we need not here decide. It
is certain that we are not confronted with such circumstancés in this case. To
gsay that there is something impracticable about a signed collective bargaining
agreement with a large steel manufacturing concern, justifying an exception
from the general practice, would be to shut our eyes to facts of common
knowledge concerning recent labor history.™

The Board pointed out that an employer is required to treat a
union with the same dignity as it would any business concern with
which it conducted business relations.

In Matter of H. J. Heinz Company and Canning and Pickle
Workers, Local Union No. 325, affiliated with Amalgamated Meat
Cutters and Butcher Workmen of America, American Federation
of Labor,” the employer, after negotiating with the union, posted a
statement of working conditions arrived at as a result of such ne-
gotiations, but refused to enter into a bilateral signed agreement to
which the employer and the union would be pwrtles The Board
held that such action was a refusal to bargain collectively within
the meaning of section 8 (5), stating:

We take judicial notice that historically this collective agreement has
normally taken the form of a written contract between the employer and the
labor organization, naming the parties to the agreement and signed by the

. parties The obligation of the employer under Setion 8 (5) is to accept this
procedure in full. The purpose of the Act is to encourage “the practice and
procedure of collective bargaining” and the employer may not decline to afford
its employees the full rights and advantages of collective bargaining as
historically practiced. :

* * * * * * *

The record makes clear that the only reason for the respondent’s refusal to
accept the full procedure of collective bargaining in this case lay in its desire
to deny to the Union the status and prestige to which it was entitled as the
recognized party to a collective agreement.

"1 Other cases where the Board has found that the respondent has violated the act by
hig refusal to enter into a written agreement with a union are: Matter of Western Felt
Works, a corporation, and Textile Workers Oraanizing Committee, Western Felt Local,
10 N.'L. R. B. 407, enforced. Western Felt Works v. N. L. R B., March 25. 1030, (. c
A. 7); Matter of Sigmund Freisinaer. doing businesg under the name and style of North
River Yarn Dyers and Textile Workers Organizing Oommittee, 10 N. L. R. B. 1043;
Matter of Bethlechem Shipbuilding Corporation, Limifed, and Industrial Union of Marme
and Shipbuilding Wm‘kvra of America. Local No. 51, 11 N, L. R. B. 105 ; petition to review
filed Moreh 2, 19 (C. C. A. BY: Matter of Ohemppnkc Shoe Mnnufncfurm% Company
and United Shoe Workers of America 12 N. L. R, B. 832; Matter or Ilwhlaml ark Manu-
facturing Co. and Teztile Wovkers Orqawwlno Committee. 12 N. L . 1238 ; Matter of
Art Metal Construction Company and International Associat'ton or Machimsts Loral 1559
affiliated with D’8trict No. 65, of the I.A. M. (A. F. of L.), 12 N. L. R. B. 1307, petlnon
to review filed July 5. 1939 (C. . 2). For the remedy "ordered by the Board in these
cages, gee infra, pp 102-3.

210 N. L. R. B. 963, petition to review filed January 16, 1939 (C. C. A 8).
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D. DOMINATION AND INTERFERENCE WITH THE FORMATION OR
ADMINISTRATION OF A LABOR ORGANIZATION AND CONTRIBUTING
FINANCIAL OR OTHER SUPPORT TO IT

Section 8 (2) of the Act makes it an unfair labor practice for an
employer 4

To dominate or interfere with the formation or administration of any labor
organization ® or contribute financial or other support to it.”

As stated in the Third Annual Report, and pursuant to the clear
intent and wording of section 8 (2), the Board under this section
has proscribed any form of employer participation in the formation
or administration of a labor organization.’® In determining what
constitutes such employer participation, the Board has taken into
consideration the fact that employers necessarily act through nu-
merous individuals with varying degrees of authority. The Board
has considered action as employer participation whether the employer
acts through a chief executive or through a minor supervisory
official. For example, in Matter of Inland Steel Company and Steel
Workers Organizing Committee et. al.,’® the employer argued that,
in view of certain posted notices setting forth a neutral attitude to-
ward organizational activities, it could not be held responsible for
acts of its foremen promoting a labor organization. The Board, in
rejecting this contention, stated:

Foremen are company representatives as well; in fact, their acts may well
have a greater effect on employees than posted generalities by high executives.
If some foremen engage in discriminatory conduct, it is irrelevant that other
formen or higher officials have kept aloof. The respondent is responsible for
the acts of its representatives, for the effect on employees of coercive acts of
foremen is telling, whether or not the acts have specific sanction from above.
To remove the effect of such discriminatory tactics vigorous remedial measures,
clearly brought to the attention of the employees, are obviously required.”

Whether or not a particular individual represents the employer
must rest upon whether, under the circumstances of each case, the
employer holds such individual out as a person vested with authority
to invoke the employer sanctions whose operation as a motivating
force in the choice of labor organizations the act seeks to prevent.
In Matter of Mohawk Carpet Mills, Inc. and Textile Workers Or-
ganizing Committee *® the Board determined that a dryer and a time
clerk there involved were not supervisory employees whose acts were

7 By section 2 (5) of the act a “labor organization” is defined as “any organization of
any kird. or any agency or employee representation committee or plan. in which emplovees
participate and which exists for the purpose. in whole or it part, of dealing with employ-
ers concerning grievances, labor disputes, wages, rates of pay. hours of employment, or
conditions of work.”

™ A proviso to the section reads as follows: “Provided. that subject to rules and regu-
lations made and published by the Board pursuant to section 6 (a). an employer shall
not be prohibited from permitting employvees to confer with him during working hours
without less of time or pay.” The Board bas not found it necessary to issue any rules
or regulations on this point.

At p. 109. Cf. atter of Continental Oil Qonmpany and 0il Workers International
Union, 12 N. L. R. B. 799, petition to review filed Moy 25, 1939 (C. C. A. 10) where the
Board soid: “An emrployver may not under the gruise of advice or e~unsel., render assist-
ance or aid in the formation of an organization whose purpose is that of collective
barzairirg with an emplorer. T"e taint of employer assistance in the nrocess of forma-
ticn w*ll p=~vent the ~peration of such an organization as a labor organization free from
%mnldoym& influence. The policy of an employer in these matters must be strictly one of
‘hands off."

749 N. L. R. B. 783, patition to review filed .January 4, 1939 (C. C. A. 7). -

T Cf. Swift £ Co. v. N. L. R. B., 108 F. (2d) 87 (C. C. A. 10) enforcing as modified.
#Ir]lvtte}r '1,3’ gwié'g’;é Company and United Automobile Workers of America., Local No. 26516,

312 N. L. R. B. 1265.
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attributable to the respondent. In Matier of General Chemical
Company and District #50, United Mine Workers of America,
Division,” the Board arrived at a similar determination with respect
to head operators who occasionally delivered orders of their respec-
tive foreman and assistant foremen to other employees.

The Third Annual Report discusses in detail the various types of
activity which the Board considers in determining whether an em-
ployer has engaged in an unfair labor practice within the meaning
of section 8 (2).* The Board has had occasion to consider these
types of activity in numerous cases decided during the last fiscal
period. Only the more interesting cases involving such activity are
dealt with in this discussion.

In a number of cases, the Board had occasion to make a further
study of employee representation plans in their traditional form.
In Matter of Servel, Inc. and United Electrical, Radio and Machine
Workers of Amemca, Local No. 1002, the Board summarized the
many elements of interference, support and domination frequently
contained in such a plan:

The plan as formulated and put into operation in 1933, while affording
representation for presenting employee complaints and requests to the re-
spondent, ignored completely the broader aspects of self-organization and
collective bargaining. The plan made no provision for group assemblage and
meeting of employee members to discuss in a body matters affecting wages,
hours, and other working conditions. It made no provision for group deci-
sion upon a course of action or for group instruction to plan leaders. On
the contrary, the plan as devised foreclosed such discussion, decision, and
instructions. The council functioned insulated from collective action of its
constituency and attended by the management's representative. Moreover,
what measure of representation the plan afforded was subject to employer
restraint and control, direct and indirect. Membership, and hence representa-
tion, was an attribute of employment rooted in the respondent’s will to employ,
not a matter of self-organization. Councillorship was closed to non-employees
and terminable by dismissal of the incumbent or his transfer to another voting
group. Meetings of the council were in the presence of the management’s
representative. The procedure for handling employee grievances was so
lengthy and involved such repeated submission to different employer repre-
sentatives as to invite early capitulation. At one stage in the procedure, that
involving inabllity of the councillor and the management’s representative to
settle a complaint, presentation of the grievance to the succeeding respondent’s
representative was to be made not by the councillor alone but by joint action
of the councillor and the management’s representative. Elections and council
meetings were held on the respondent’s property, and in other ways the oper-
ation of the plan depended upon the respondent’s financial and other support.
The plan could not be amended wlthout the respondent’s approval and could
be terminated by its individual act. ‘In short the plan as conceived and estab-
lished by the respondent was an organization entirely its creature, capable
~of affording a degree of entployer-controlled representation, but preventing true
collective bargaining.

And in Matter of Bethlehem Shipbuilding Oorpomtzon, Limited
and Industrial Union of Marine and Shipbuilding Workers of
America, Local No. 5% the Board described the place of the old-line
em loyee representatlon plans in the history of industrial relations

ollows:

@8 N. L, 269.

0 At p 11 "_1 18

a1l ‘L. R. 1295,

® Cf. Matter o Newport News Shipbullding and Drydock Company and Indusirial Union

Marine and 8hipbuilding Workers of America, 8 N. B 866, modified and enforced,

ewport News Rhipbuilding & Drydock C’ompany v. N. L R 101 F. (2d) 841 (C. C. Al
4) reversed and Board order enforced in full by the Supreme Court on December 4, 19 9,

11 N. L. R. B. 105, petition to review filed March 2, 1939 (C. C 1).
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* * * The concept of industrial relations, epitomized by the “Bethlehem
Plan,” was the outgrowth of, and a relatively progressive departure from, the
industrial ideology of an era when suppression of labor’s organizational activity
and of concerted employee action was the prevalent method of eliminating
industrial unrest. Employers had recognized the necessity of granting em-
ployees a voice in the determination of their conditions of work, but safeguards
were provided to insure the maintenance of this restricted employee participa-
tion under the direction and control management theretofore enjoyed. The
Plan evolved as a method whereby the semblance of collective bargaining was
vouchsafed employees without relinquishment of the ultimate control of the
bargaining agency by the management. In time, the Plan became outmoded
by the development of a more realistic approach to employer-employee rela-
tionships culminating in the passage of the Act. Under the Act employees
are guaranteed complete freedom in the selection and control of their collective
bargaining representative. For this reason the concept inherent in the Fore
River and Boston Plans is repugnant to, and their formal structures proscribed
by, the Act.

The section also prohibits financial support to a labor organization
whether such support is contributed directly or indirectly. In a
number of cases, employers have sought to disguise their unlawful
support to a labor organization by contributing such support in an
indirect fashion. In Matter of Iowa Packing Company and United
Packinghouse Workers Local Industrial Union No. 1448 the respond-
ent gave to a labor organization of its employees a canteen which
the respondent had maintained for its employees. The respondent
assisted the labor organization in operating the canteen but all profits
from its operation were used to finance the activities of the labor
organization. The Board held that this constituted financial support
within section 8 (2).** In Matter of Calco Chemical Company, Ine.
et al. and Chemical Workers Local No. 20923 (A. F. L.) the em-
ployer, under the so-called “Hamilton Plan,” entered into a contract
with a labor organization whereby the respondent obligated itself to
compensate the labor organization for “seivices” rendered the re-
spondent by the labor organization, “for the mutual benefit of the
corporation and its employees.” These services included publication
of a newspaper or magazine, the care of ill or distressed employees,
and other services “rendered to the Corporation at its request.”
The Board found that this plan was unlawful, stating:

The heart of the plan, and its fundamental provision, is the contribution of
financial aid by the company to the Union for the performance of services at
the behest of the company.

A common device for disguising unlawful interference, and con-
tinued support and domination, considered by the Board during the
last fiscal period, has been the revision of admittedly company-
dominated labor organizations. Shortly after the Supreme Court
decision in the Jones and Laughlin case upholding the constitution-
ality of the act,’” many employers revised or initiated revisions in
admittedly company-dominated organizations purportedly to bring
‘them within the terms of the Act. In Matter of Bethlehem Ship-
building Corporation, Limited and Industrial Union of Marine and

%11 N. L. R. B. 986,
85 See Matter of Clark Equipment Company and International Association of Machinists,
Logg‘ezégj lg I;{ Ii3 RQ. ]g 1469, where a similar technique of financial support was employed.
. L. R. B. 275.
S'N. L. R. B. v. Jones and Laughlin Steel Corp.. 301 U. S. 1, reversing 83 F. (2) 998
(C.C. A.5) and _enforcing Matter of Jones & Laughlin Steel Corporation and Amalgamated
ite&ociatigné)fgorgn, Steel & Tin Workers of North America, Beaver Valley Lodge No. 200,
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Shipbuilding Workers of America, Local No. 95,%® the only change in

the new organization was the removal of financial-support-by-the -

respondent. The Board held that the new organization was also
company-dominated, saying:

The mere withdrawal of financial support cannot operate to eradicate the
deleterious effects of many years of employer control and legitimize the fruit
of the respondent’s unlawful conduct. By virtue of the Plan’s structure,
wherein management control is complete, by reason of the Plan’s operations
exhibiting the respondent’s constant interference with and domination of the
Plan, and because of the management’s systematic propaganda extolling the
virtues of the Plan and emphasizing the Plan’s vital importance as an integral
part of the respondent’s business, the respondent has created a condition which
was not substantially affected by the withdrawal of financial support. To hold
otherwise would ignore the fact that the employees have been fettered by the
Plan for many years.

In Matter of Republic Steel Corporation and Steel Workers Or-
ganizing Committee,®® the respondent reorganized a whole series of

company-dominated organizations. The Board found that under
the circumstances all of these new organizations were also company-

dominated, stating of the new Plan which had been adopted at”

Like its predecessors the Independent was dominated aud controlled through-
out by the respondent. It was formed on the respondent’s property, received

the respondent’s favors, grew .through .the respondent’s coercion. « Further,even 2

aside from actual interference by the respondent with the Independent itself,
the Independent could not, in view of the circumstances under which it arose,
be considered free from the respondent’s influence and control. The leading
figures in the Independent were a group of cmployees plainly under the
respondent’s domination and known by the employees to be so dominated. The
successor to the Plan and the Association could not, by a mere change in name,
be freed from the effects of the respondent’s previous actions. In addition, the
Independent was established under other conditions of flagrant interference
with the rights of self-organization * * *. Such an organization formed in
such an atmosphere, could not be considered to represent the free choice-of the
respondent’s employees.

A pattern, typical of many cases, is that found in Matter of Con-
tinental Oil Company and Qil Workers International Union.®°
Shortly after the Jones and Laughlin decision the respondent
announced to the officers of a labor organization admittedly under
its domination and control that the act precluded its having further
dealings with the organization. At the same time the respondent
suggested certain revisions in the organization’s constitution and by-
laws assertedly so that the organization as revised could operate n
compliance with the act, and assisted the officers in the preparation of
the revisions. After these changes had been made, the respondent
quickly. granted exclusive recognition upon an unverified statement
that the organization represented a majority of the employees. The
relationship which had obtained between the respondent and the old
admittedly company-dominated organization continued between the

respondent and the organization as modified. The obvious favoritism-

implicit in such action was heightened by the respondent’s statement
to a rival affiliated labor organization that the respondent would nevel
grant exclusive recognition to any labor organization. The Board held

811 N. L. R. B, 105, petition to review filed March 7, 1939 (C. C. A. 1).
%9 N. L. R. B. 219, enforced as modified November 8, 1939 (C. C. A. 3).
%12 N. L. R. B. 789, petition to review filed May 25, 1939 (C. C. A, 10).

¥
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that, under these circumstances, the newly constituted organization
had been established in violation of section 8 (2) of the act.®

Of course a genuinely unassisted labor organization, completely
different and distinct from a previously existing dominated organiza-
tion, is not proscribed by the act. ®?

E. INVESTIGATION AND CERTIFICATION OF REPRESENTATIVES

Section 9 (c¢) of the act provides that—

Whenever a question affecting commerce arises concerning the representation
of employees, the Board may investigate such controversy and certify to the
parties, in writing, the name or names of the representatives that have been
designated or selected. In any such investigation, the Board shall provide for
an appropriate hearing upon due notice, either in copjunction with a pro-
ceeding under section 10 or otherwise, and may take a secret ballot of employees,
or utilize any other suitable method to ascertain such representatives.

By virtue of section 9 (a) of the act, representatives designated or
selected for the purposes of collective bargaining by a majority of the
employees in an appropriate unit are the exclusive representatives of
all the employees in such unit for the purposes of collective bargain-
ing in respect to rates of pay, wages, hours of employment, or other
conditions of employment. For an employer to refuse to bargain
collectively with such representatives is, by virtue of section 8 (5), an
unfair labor practice which the Board 1s empowered to prevent.

The purpose of section 9 (c) is to give the Board the necessary in-
vestigatory power to determine whether or not a majority of the
employees in an appropriate unit desire a particular representative
to bargain collectively for them. As stated in section 9 (c), this
investigatory power may be exercised in conjunction with a proceeding
under section 10 to determine whether an employer has committed an
unfair labor practice, but the proceeding under section 9 (c) is separate
and apart from proceedings involving unfair labor practices. Thus,
a proceeding under section 9 (¢) results merely in a certification that
a particular representative has been chosen by a majority of the em-
ployees in an appropriate unit, if such in fact is the case. and does
not result in an order requiring the employer to cease and desist from
an unfair labor practice or to take any affirmative action.

An investigation under section 9 (¢) involves the determination of
many questions which also arise in proteedings involving unfair labor
practices. The question of what constitutes an appropriate unit and
the question of whether a majority of the employees in such unit have
designated and selected a representative for the purposes of collective
bargaining must be determined both in a proceeding under section
8 (5) and in a proceeding under section 9 (c). These problems are
therefore treated separately.®® The problem of whether or not the
question concerning representation affects commerce is identical with

1 Cf. Matter of Douglas Aircraft Company, Inc. and United Automobile Workers of
America, International Union, Douglas Locel No. 213, 10 N. L. R. B. 242, petition to
review flled December 21, 1938 (C. C. A. 8). See also, Matter of Inland Steel Jompany
and Steel Workers Organizing Committee, et al.,, 9 N. L. R. B. 783, getitlon to review filed
January 4, 1934 (C. C. A, 7) ; Matter of Kansas City Power & Light Company and Inter-
national Brotherhood of Blectrical Workers, Local Union B-412, 12 N. L. R, B. 1414,
petition to review filed June 10, 1939 (C. C. A. 8) : Matiter of El Paso Electric Company,
Qv ci)lrpfr‘)rtgi0711‘I anzdsLocal Union 585, International Brotherhood of Electrical Workers, 13
N, . - . 0. .

92 Matter of Wisconsin Telephone Company and Telephone Operators Union, Local 115-A,
International Brotherhood of Hlectrical Workers, 12 N. L. R. B. 3756; Matter of Mohawk
Carpet Millg, Inc. and Teztile Workers Organizing Committee, 12 N. L. R. B. 1265.

See sec. F and see. @, infra, this chapter.
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the problem of whether an unfair labor practice affects commerce,
and is likewise treated elsewhere.?* y

/
1. THE EXISTENCE OF A QUESTION CONCERNING REPRESENTATION

The act seeks to encourage the practice and procedure of collective

bargaining through employee representatives of their own choosing.
One of the main obstacles to such collective bargaining is uncertainty
or disagreement concerning who has been designated by the em-
ployees as their representatives. Section 9 (c) is designed to remove
this obstacle by creating machinery for the determination of such
répresentatives. Therefore, pursuant to the policy and provisions
of the act, the Board finds that there is a question concerning repre-
sentation whenever collective bargaining may be encouraged by
removing this obstacle through the use of the machinery devised .in
section 9 (c).»* But if the evidence fails to establish the existence
of this obstacle, as in a case where the employer is willing to bargain
collectively with a union and has entered into an agreement with it,
in effect at the time of the Board’s decision, recognizing it as the
representative of the employees in an appropriate unit, there is
normally no need for the use of the machinery of section 9 (¢) and,
accordingly, the Board finds that there is no question concerning
representation.’® Similarly, no purpose is served by proceeding
under section 9 (c¢) where no labor organization seeks to bargain
with an employer or has any present intention of doing so.*
"~ Even a refusal to bargain collectively does not always indicate
that a question concerning representation exists, if the obstacles to
collective bargaining are not such as the act emgowers the Board
to remove. Thus such a question does not exist if the union whose
demand has been refused has been designated as bargaining repre-
sentative by none or only a few, relatively, of the employees in
an appropriate unit.?® _ .

A question concerning representation must. exist at the time of
the Board’s decision. In Matter of American France Line and
International Seamen’s Union of Amer.,*® the Board dismissed a peti-
tion requesting an investigation and certification of representatives
without prejudice to the filing of a new petition, where, because of -
unusual delay since the filing of the petition, there no longer was
any.basis for assuming that a question concerning representation,
which might have. existed at the time of the filing of the petition,
still existed at the time of the Board’s decision.

(A) THE EFFECT OF EXISTING CONTRACTS

As in previous years, a number of cases have presented the question
whether an existing valid contract constitutes a bar to an investiga-

% See ch. VIII, post. : )

9 See, for example, Matter of George G. Averill and Fresh Fruit & Vegetable Workers
Union, Local 78, 13 N. L. R, B., No. 48 (employer denied that unlon represented majority
in appropriate unit). .

”LMcﬁtt%- %%5Ceniury Woven Label Oo. and Century Woven Label Union, No. 21116, 8
N. L. R. B. .

9 Matter of J. £ A. Young, Inc. and Rose Amanzio, 9 N. L. R. B. 1164.
NBSLM%”g %{35Oentury Woven Label Oo. and Century Woven Label Union, No. 21116, 8

12 N. L. R. B. 766. In this case, the petitions were filed in June 1937 and elections
were held, beginning in September 1937, amorg the employees of all but 11 of the 52
companies involved, The Board on May 8, 1939, dismissed the petitions involving the
employees of the 11 companies where no elections had been held. or a Similar case, see
Matter of Int. Freighting Corp. and Int. Seamen’s Union of Amer., 12 N. L. R. B. 785
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tion and certification of representatives by the Board. In Matter of
F. E. Booth & Co. and Monterey Bay Area Fish Workers Union No.
23, the Board found that a contract, which did not expire until several
months after the date of the Board’s decision and related to seasonal
employees, did not constitute a bar to an investigation, because the
current working season had nearly ended at the time of the Board’s
decision and the next working season would not begin until after the
expiration of the contract. Similarly, a question concerning repre-
sentation is not precluded by a contract which becomes inoperative be-
fore it is to terminate. Thus in Matter of Sound Timber Co. and
Int. Woodworkers of Amer.? the union, after the signing of a con-
tract, became inactive and abandoned all efforts to represent the em-
ployees, all of whom became members of another union. Under such
circumstances, the Board held the contract was no bar to an investiga-
tion and certification of representatives. )

Similarly, to prevent undue restriction on the selection of represen-
tatives by employees, the Board has followed the principle that a
contract does not constitute a bar to an investigation or certification
of representatives where it covers an undue length of time and has
been 1n effect for at least a year.? But in Matter of The National Sugar
Refining Co. and Local 1476, Sugar Refinery Workers, Int. Longshore-
men’s Ass’n,* in the interest of the stabilization of industrial relations,
the Board held that since the contract was not to last for more than
a year, it did constitute a bar to an investigation and certification of
representatives until such time as it was about to expire, where at the
time it was signed the contracting union represented a majority of
employees in an appropriate unit and no opposing union having mem-
bers among the employees had given notice of its claims to the em-
ployer or the contracting union.® ,

Individual contracts of employment do not constitute any bar to
an investigation and certification of representatives, since they are
usually opposed to, rather than the result of, true collective bargain-
ing and do not reflect the desires of the employees concerning repre-
sentation.®

(B) THE EFFECT OF PRIOR ELECTIONS AND CERTIFICATES

As in the case of contracts, the Board has attempted to give all
the effect possible to prior elections and certifications without thereby
restricting the employees in the exercise of their right to select bar-
gaining representatives of their own choosing. If the prior election,
because of the circumstances under which it was conducted, does not

110 N. L. R. B. 1491.

28 N. L. R. B. 844.

2 Matter of Oolumbia Broadcasting System, Inc. and@ Amer. Communications Ass’n, 8
N. L. R. B. 508 (decided July 22, 1938; contract entered into in June 1937, to expire in
October 1942). In this case the Board said: “* * * we are of the opinion that it
would be contrary to the policies and purposes of the act to refuse to order an election
or certify representatives on the basis of a contract which has already been fn effect for
& period of more than a year.” Matter of M. & J. Tracy, Inc. and Inland Boatmen’s
.Union, 12 N. L. R. B. 936 (decided May 13, 1939; contract entered into in March 1937,
to exgire in March 1940).

10 N. L. R. B. 1410 (contract to last a year, only 6 months of which had expired at
time of Board's decision). Board member Edwin S. Smith dissented from this decision on
the grourd that, althouch the contract was to last for only a year, 2 years had elapsed
since the Board had held a consent election among the employees of the company, and there
w%soﬁvlifonce Pt[ht{xt éh}g lctoncthﬁSgJ“;ﬁOI]} no céo;rz?r ﬁ;epresented a majority of employees.

. Amer. Hair (i 0. ani ute, Hair elt Workers Local No. R . .
NOB.LGII (decided September 22, 1939). ot No. 165,15 N. L. R

atter of The Gates Rubber Co. and Denver Printing Pressmen and A nt. i
No. 40, 8 N. L. R. B. 303. g and Assistants Union

192197-—40——6
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accurately reflect the wishes of the employees, no effect can be given
to it. Therefore, as pointed.out in the Third Annual Report,” an
election conducted by an employer constitutes no bar to an investiga-
tion and certification of representatives for employees.® Nor does
an election constitute a bar if it reflects the desires of but part of the
employees involved. In Maiter of Pacific Greyhound Lines and
Amal. Ass'n of Street, Electric Railway and Motor Coach Employees
of Amer., the Board decided that an election conducted less than a
year ago by it among one group of a company’s employees, which
did not result in any certification of representatives, did not con-
stitute a bar to a subsequent investigation and certification of repre-
sentatives-for a unit comprising all the company’s employees.®

A consent election conducted by a regional director a short time
before the filing of a petition for investigation and certification of
representatives constitutes a bar to such an investigation and certifica-
tion, where the evidence shows that the election was a fair and
proper one conducted among employees in an appropriate bargaining
unit.’® But, as in the case of contracts lasting for over a year, the
Board has decided that such a consent election, although held a short
time before the filing of a petition, does not constitute a bar to an
investigation by the Board 1f the results of another election will not
be determined until a year after the results of the prior consent
election have been annbunced.* Similarly, a certification of repre-
sentatives issued by the Board over a year ago does hot constitute
any bar to a new choice of representatives by the same employees.!?

2. DIRECTIONS OF ELECTION

(A) DATE ON WHICH ELIGIBILITY OF WORKERS IS DETERMINED

The Board has adopted no fixed rulg relative to the date to be
used for the determination of the eligibility of employees to vote in
an election, but has considered the circumstances existing in each
case and endeavored, so far as possible, to extend the privilege of
voting to all persons with sufficient employee status to fall within
the appropriate unit and have an interest in the selection of a bar-
gaining representative for it Thus, as pointed out in the Third

TAt p. 138,

. sMa?ter of J. Wiss & Sons Co. and United Hlectrical, Radio & Machine Workers of
Amer.,, 12 N. L. R. B. 801 (employer-conducted election held not unfair labor practice
within the meaning of Section 8 (1) of the act, but such election and contract entered into
with winning union held no bar to flling of subsequent petition for investigation- and
certification of representatives) ; Malter of Crystal Springs Finishing Co. and United
Textile Workers of Amer., Local No. 1044, 12 N. L. R. B. 1291,

?9 N. L. R. B. 557 (prior Board election held among 600 bus drivers, resulting in victory
by a small margin for one union, but in no certification of representatives since thbis union
had not petitioned the Board for certification in the unit which it contended was appro-
priate; 300 other employees of company who did not. vote in election were eligible to
vote in election the Board directed in instant decision).

0 Matter of Godchauzr Sugars, Inc. and Sugar Mill Workers’ Union, 12 N. L. R. B. 568
(election held one week before ﬁling of petition).

u Matter of Waterman Steamship Corp. and Commercial Telegraphers Union, 10 N. L.
R. B, 1079 (decided January 9, 1939; consent election held from June 23, 1937, to
March 11, 1938).

12 Matter of New York & Cuba Mail Steamship Co. and National Organization Masters,
Mates and Pilots of Amer., 9 N. L. R. B, 51 (decided October 5, 1938 ; prior certification
on August 14, 1937) ; Matter of Todd-Johnson Dry Docks, Inc. and Industrial Union of
Marine & Bhipbuidding Workers of Amer., Local No, 29, 10 N. L. R. B. 629 (decided De-
cember 14, 1938; prior “certification” by Regional Director on September 18, 1937). Cf.
Matter of Pennsylvania Greglwund! Lines and Brotherhood of Railroad Trainmen, 13 N. L.
R. B., No, 4 (decided June 2, 1939 ; prior certification on September 14, 1937).

13 See, for example, Matter of Clinton Garment Co. and Int. Ladies Garment Workers
Union, 8 N. L. R. % 775, where the Board ordered that the 1i)ay-roll period next preceding
the date of the election should be used to determine eligibility to vote, because the com-
pany was a growing enterprise, constantly increasing the number of employees.
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Annual Report,’* the question of the date on which eligibility to
" voté is to be determined is often important in connection with sea-
sonal, temporary, intermittent, or part-time employees. Where the
Board permits such classes of employees to participate in an election,
it establishes standards of eligibility to prevent their participating
where their period of employment with the company has been
extremely short or intermittent or has not been recent.’

Similarly, where the Board has directed that an election or elec-
tions be held among the employees of several employers among
whom there is a constant interchange of workers, the Board has set
forth standards to determine among the employees of which em-
ployer an individual employee shall vote.”®

The Board also attempts to hold an election at a time when the
balloting will accurately reflect the untrammeled desires of the
employees. Consequently, if the Board has found that the employer
has engaged in unfair labor practices, it usually postpones the elec-
tion until somd future time after its decision, when the effects of
the unfair labor practices will have been dissipated;'” but the
Board will, in such cases, when requested to do so by all the parties
involved, direct that an election be held forthwith.'®

(B) GENERAL EXCEPTIONS GOVERNING. FLIGIBILITY OF VOTERS

In pursuance of its policy of extending the privilege of voting to
the largest number possible, consistent with the policies and purposes
of the act, of persons who have sufficient employee status to fall
within the appropriate unit and have an interest in the choice of a
representative for collective bargaining for it, the Board has adopted
the rule that all employees on the pay roll used to determine eligi-
bility shall be entitled to vote, includilig employees who did not work
during this pay-roll period because they were ill or on vacation or
had been temporarily laid off, and including employees who have

4 At pp. 140-141.

= See, for example, Matter of Mobile Steamship Ass'n and Int. Longshoremen and Ware-
housemen’s Unton, 8 N. L. R. B. 1297 (longshoremen, banana handlers, and cleks. and
checkers who had worked in each of any 8 weeks during a 6-month period preceding
Board’s decision eligible) ; Matter of Aluminum Line and Int. Longshoremen and Ware-
housemen’s Union, 8 N. L. R. B. 1325 ; Matter of Monon Stone Co. and Quarry Workers’
Int. Ganion of N. Amer.,, 10 N. L. R. B. 64 (quarry employees who had worked for at least
80- days during year preceding Board’s decision eligible) ; Matter of KMOX Broadcasting
Statior and 8t. Louis Local, Amer. Federation of Radio Artists, 10 N. L. R. B. 479 (radio
artigts who performed before micropbone in any regular é)rogrnm at any of four radio
stations involved at any time during 3-month period preceding Board’s decision eligible) ;
Matter of Southern Qalifornia Gas Co. and Utility Workers Organ. Comm., Local No. 132,
10 N. L. R. B, 1123 (only temporary employees who had had 6 weeks' work within a
15-week period immediately preceding date of election eligible) ; Matter of F. E. Booth &
Co. and Monterey Bay Area Fish Workers Union No. 23, 10 N. L. R. B. 1491 (fish cannery
employees who had worked for 6 days during 6-month period preceding date of decision
eligible) : Matter of Union Premier Food Stores, Inc. and United Retail & Wholesale Em-
ployees of Amer., 10 N. L. R. B. 370, 11 N. L. R. B. 270 (part-time employees who had
vgprlﬁd)during any part of 3 of the 4 weeks immediately preceding date of Board’s decision
eligible).

giSee. for example, Maiter of Mobile Steamship Ass'n and Int. Longshoremen and Ware-
housemen’s Union, 8 N. L. R. B. 1297 (employee to vote with employees of company which
had employed him greatest amount of time during 6-month period preceding Board’'s deci-
sion) ;: Matter of Aluminum Line and Int. Longshoremen and Warehousemen’s Union,
8 N. L. R. B. 1325: Matter of Monon Stone Co. and Quarry Workers’ Int. Union of N.
Anter., 10 N. L. R. B. 64 (employee to vote with employees of company for which he had
worked for longest aggregate period during year preceding Board’s decision) ; Maiter of
F. E. Booth & Co. and Monterey Bay Area Fish Workers Union No. 23, 10 N. L. R. B. 1491
(employee to vote with employees of company which had employed him on greatest number
of days during 6-month period preceding Board’s decision ; where employee had worked same
number of days for two or more companies. his vote to be cast with employees of company
which had last employed him ; all periods of time to be computed by days: number of hours
of employment per day not to be considered).

2% See Third Annual Report, p. 142.

1 Matter of Ward Baking Co. and Comm. for Industrial Organization, 8 N. L. R. B. 538.
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been temporarily laid off since this pay-roll period.* Employees
who, since the pay-roll period used to determine eligibility, have quit
or have been d1scharge§) for cause or have been permanently laid off.
and have no chance of reemployment lack interest in collective bar-
aining problems and the choice of a representative and are there-
ore not permitted to vote.?* Nor are individuals who are not
employees of the company involved eligible to vote.?

In accordance with the express provisions of section 2 (8) *? of
the act, the Board has held that striking employees retain their
status as employees, are to be included in an appropriate bargaining
unit, and are eligible to participate in the selection of a bargaining
representative for that unit.2* In Matter of A. Sartorius & Co., Inc.
and United Mine Workers of Amer. District 50, Local 12090,2* the
petitioning union contended that persons hired during a strike to
replace striking employees should be excluded from an appropriate
bargaining unit and should not be permitted to participate in the
selection of a bargaining representative for employees in that unit.
The Board excluded the employees hired to replace the strikers from
the bargaining unit, saying:

* * * by holding that individuals, who took jobs vacated by striking em-

ployees, also were eligible to participate in the selection of the bargaining

representative of the employees in the appropriate unit, there resulted a situation .
where two individuals, with interests diametrically opposed, were, by virtue of

one and the same job, entitled to participate in the selection of the bargaining -
representative. If those who have, during the currency of the strike, replaced
the strikers are permitted to vote, and the strikers are also permitted to vote,
possibly twice as many as can be employed may participate in the election. This
was not the intent of Congress. Yet the intent that strikers should remain
employees for the purposes of the Act is clear. By preserving to employees who
go on strike their status as enyployees and the rights guaranteed by the Act, the
Act contemplates that during the currency of the strike the employer and the
striking employees may settle the strike, with the striking employees returning
to their former jobs, displacing individuals hired to fill those jobs during the
strike. Strikes are commonly settled in this manner. The hold of individuals
who, during the currency of a strike, occupy positions vacated by striking
employees is notably tenuous. To accord such individuals, while the strike is still
current, a voice in the selection of the bargaining representative of the employees
in the appropriate unit would be contrary to the purposes of the Act and the
ends contemplated by it, since it might effectively foreclose the possibility of the
settlement of the labor dispute, whether by the return of the striking employees

10 See, for example, Matter of Lincoln Mills of Ale. and Texitile Workers Organ, Comm.,
12 N. L. R. B. 1285 (in this case the Board also directed that all employees hired since the
pay-roll period should be eligible to vote since the Board had directed that a pay-roll period
should be used which preceded the date of its election by 4 months) : Matter of Port Orford
Cedar Co. and Int. Woodworkers of Amer. Local # 116, 13 N. L. R. B., No. 31. In Matter of
Aluminum Co. of Amer. and Int. Union, Aluminum Workers of Amer., 8 N, L. R. B, 164,
the Board directed that temporarily laid-off employees should be eligible to vote where the
evidence showed that since they would be rehired by the company in.order of their sreniority,
they retained an interest in working conditions at the factory. In Matter of The Hawk
and Buck Co., Inc. and United Garment Workers of Amer., Local No, 229, 12 N, L. R. B.
230, the Board directed that irregular employees should be eligible to vote where the
evidence showed that they would probably be rehired by the company. )

® See, for example, the cases cited in footnote 19, supra, and Matter of White River
Lumber Co. and Sawmill and Timber Workers Union, Local No. 157, 13 N, L. R. B., No. 30
(permanently Inid-off employces not permitted to participate in election). .

2 Matter of KMOX Broadcasting Station and St. Louis Local, Amer. Federation of Radio
Artists, 10 N. L. R. B. 479 (radio artists hired and paid by advertising agencies or sponsors,
or who performed gratuitously and received no compensation from radio company, not
eligible to vote in clection held among radio artists who were paid by ('ompu.ny?(, .

22 “The term ‘em?loyee’ ghall include any * * * individual whose wor hgs ceased
as a consequence of, or in conection with, any current labor dispute * * 3.

= Hatter of Williams Coal Co. and United Mine Workers of Amer., District No. 23, 11
N. L. R. B. 579, at pp. 651-52. ’

2410 N. L, R. B. 493. For a similar case, see Matter of Horace G. Prettyman and Int,
Typographical Union, 12 N, L. R, B. 640.
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to their jobs and the displacement of the individuals occupying those jobs during
the strike, or by some other settlement agreement, a possibility which the Act
‘contemplates should not be foreclosed during the currency of the strike.

(c) THE BALLOT

The Board arranges the ballot so that employees will be free to
select or to reject accurately representatives for collective bargaining.
Thus the Board will not place upon the ballot the name of a union
‘which it has found to be company-dominated.?> Similarly, the Board
will not place upon the ballot the name of a union which has no
members or only a very few members, relatively, among the em-
ployees in an appropriate unit.?®* And in Maiter of Southern Cali-
fornia Gas Co. and Utility Workers Organ. Comm., Local No. 132,77
the Board refused to place on the ballot the name of a union which
stated that it believed that each labor organization should represent
its own members only and that no labor organization should be cer-
tified as the exclusive bargaining agency for employees in an appro-
priate unit. The Board pointed out that to place the name o? this
union on the ballot would be a nullity, and confusing, since a vote
for no exclusive bargaining representative would accomplish the
same result as a vote for this union.

In one case the Board has placed upon the ballot, however, the name
of a union which the Board’s Trial Examiner found had been dom-
inated by the company, where the Board itself had not yet issued
its decision on the issue. The Board held that, in such a case, certi-
fication of this union would be subject to withdrawal if the Board
thereafter found that the union was not a bona fide labor organiza-
tion within the meaning of the act.?®

Another example of the Board’s endeavor to enable the employees
to express their desires concerning a representative as accurately as
‘possible is to be found in Matter of Union Premier Food Stores, Inc.
and United Retail & Wholesale Employees of Amer?® There, the
Board directed an election to be held among employees scattered
throughout a wide geographical area. The respective jurisdictions of
the locals of one of the unions involved did not include all the areas
in which the election was to be held. Consequently, the Board
directed that the name of the international with which the locals
were affiliated, instead of the names of the locals, should be placed
upon the ballot, pointing out that if the international was designated
as the bargainin% representative, it could determine through its own

rocedure what local or locals affiliated with it should effectuate the
bargaining.

3. OBJECTIONS PERTAINING TO ELECTIONS

As pointed out in the Third Annual Report, the Board will not
permit supervisory employees to interfere by activities before and
during the election with the employees’ right to select representatives
of their own choosing.®® In Matter of Tennessee Copper Co. and

= See, for example, Matter of Metropolitan Engineering Co. and Local No. 1225 of United
Electrical, Radio and Machine Workers of Amer,, 8 N. L. R. B. 670.

2 Matter of Southern California Gas Co. and Utility Workers Organ. Comm., Local No.
182,10 N. L. R. R, 1123,

fﬂ}l?N.L.n.TB’iuvgs. Onfon T o .

atter o e Western Union Telegraph Co., Inc. and The Commercial Telegrapher.

Onion, 11 N. LR B. 1154, ’ graphers’

210 N, L. R. B. 370. 11 N. L, R. B. 270.

2 See Third Annual Report, p. 147.
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A. F. of L. Federal Union No. 21164, the Board set aside an election
because of the activities of supervisory employees on behalf of one
of two rival unions, even though some of these supervisors were
members of this union. The Board, pointing 6ut that the member-
ship qualifications of unions.were not within its control, said : *?

* * * the Act guarantees to all employees the right to choose representatives

free from interference by employers. Membership of supervisory employees in
a labor organization involved in a controversy over representation cannot confer
on such employees a privilege to interfere, nor can the immunity guaranteed
employees by the Act be impaired or diminished by the membership rules of any
labor organization. The employees’ right to a choice free from employer inter-
ference is absolute. Supervisory employees, although eligible to membership
in competing labor organizations, are forbidden by the Act, in their capacity
a8 the employer’'s agents, to interfere in the selection of employee bargaining
representatives * * *

Similarly in Matter of Pacific Gas and Electric Co. and United Elec-
trical and Radio Workers of Amer.,*® the Board set aside an election
because of the activities of supervisory employees, despite the fact

that the supervisory employees were eligible to vote in the election.
The Board said:

The fact that certain supervisory employees. are eligible to vote does not
relieve the employer from responsibility for the acts of such supervisory em-
ployees. In the interest of a free choice of representatives, supervisory
employees must be “required to abstain from active participation in a contest
between labor organizations.”

4. RuN-OrF ELECTIONS

As pointed out in the Third Annual Report 3* where two or more
labor organizations claim the right to represent the employees, the
Board’s direction of election, in order that the employees may be
free to select or reject representatives, provides that an election shall
be held to determine whether the employees desire to be represented
by any one of the labor organizations or by none of them. By
reason of this form of ballot it may happen that a small number of
votes cast for “neither” or “no” organization deprives any organiza-
tion of a majority of the ballots cast. In such a case, in order to
afford the majority an opportunity to unite upon a common repre-
sentative, if. they so .desire, the Board will direct a run-off election.
When only two labor organizations are involved, if the labor or-
ganization receiving the greater number of votes so requests,®® the
Board will érder a run-off election to be held to determine whether
or not the employees desire to be represented by that labor organi-
zation.*®* Where three or more labor organizations are involved, the
Board will order successive run-off elections, eliminating from each
successive election the labor organization receiving the least number
of votes in the preceding ballot until either a representative is
selected by a majority or a majority has signified that none of the

28 N. L. R. B. 575, 9 N. L. R, B, 117.

29N L.R B, 117, at é) 119.

313 N. L. R. B, No. 32,

3 At p. 145.

B Tn Matter of Waggoner Refining Co., Inc. and Int. Ase’n of Oil Field, Gus Well and
Refinery Workers of Amer., 8 N. L. R. B. 789, the Board refused to hold a run-off election
where there were but two unions in the prior ¢lection and the union obtaining the largest
nlumli)er of votes in that election stated that it did not wish to take part in a ruproff
election.

3 See Third Annual Report, pp. 149-150.
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coutesting labor organizations is desired as a representative for
collective bargaining.®’

5. CERTIFICATION FOLLOWING AN KELECTION

In certifying a labor organization as exclusive representative of
employees in an appropriate bargaining unit, after an election, the
Board endeavors to carry out accurately the desires of the employees
as expressed in the election. Thus the fact that one labor organiza-
tion petitions for investigation and certification does not prevent the
Board’s certification of another labor organization which has been
designated by a majority of employees in an appropriate unit. For
example, the Board has certified an international union instead of one
of its locals, which filed the petition, where the union so requested.*
And where the union which the Board has certified later changes its
name, the employer is not excused from bargaining with that union
as the exclusive representative of employees on the ground that it is
no longer the union certified by the Board, since the Board certifies
a union and not a name.*

The Board will not issue a certification if there is a substantial
doubt whether the certification will accurately reflect the present de-
sires of the employees. In Matter of Bamberger-Reinthal Co. and
Int. Ladies’ Garment Workers Union,*° fOHOWan' a Board election,
an unusual length of time elapsed because of the objections and
counter- ob]ectlons filed by the unions to the conduct of the election,
and the evidence indicated that the election had resulted in a tie or
at the most a majority of one or two in favor of one union. The
Board refused to certify any union on the basis of the election.

F. ADEQUATE PROOF OF MAJORITY REPRESENTATION WHERE NO

. ELECTION IS HELD

Section 9 (c) of the act empowers the Board to certify representa-
tives with or without an election. If a labor organization can pre-
sent evidence which the Board considers adequate proof that such
organization represents a majority of the employees in an appropri-
ate unit, it may be certified without the necessity of an election.
Under sections 8 (5) and 9 (a) of the act, it is an unfair labor prac-
tice for an employer to refuse to bargain collectlvely and exclusively
with representatives selected by the me]orlty of the employees in an
appropriate unit. The proof which the Board has required as to
majority representation for certification without an election or for a
finding of an unfair labor practice under sections 8 (5) and 9 (a) of
the act has been essentially the same during the last fiscal year as has

3t Matter of Aluminum Co. of Amer. and Alvminum Employees Ass'n, 12 N. L. R. B. 237.
For a full discussion of the Board's poliey with respect to run-off elections see Matier of
Coos Bay Lumber Co. and Lumber and Sawmill Workers Union Local 2573, 16 N. L. R, B,
No. 50. decided Oectober 26. 1939

3% Matter of Hudwm Motor Car Co. and Local 154, Int. Union, United Automobdbile Workers
of Amer.,, 8 N. L. R. B. 1080. In thic cace the Roavd =a‘d:

i The 'petition m merely the machinery which institutes the investigation ; thereafter.
the Board may certify whomever the investigation shows to be the selected rentesentative.”
Cf. Matter of Round Timber Co. and Int. Woodworkers of Amer., 8 N. L. R. B. 844 (at
requrst of union, Beard certifled two Jocals of same international as the representative of
emp'overs in one appropriate bargaining unit).

 Matter of American-Hawatian Steamship Co. and Gatemen, Watchmen & Miscellaneous
Watgrlf:oiz‘t ;2701;"61’(?5”"‘0% Local 88-125. 10 N. L, R. B. 1355.
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been described in detail in prior Annual Reports.®* No significant
additions have been made to this material during the fiscal period
covered by this report.*?

G. THE UNIT APPROPRIATE FOR THE PURPOSES OF COLLECTIVE
BARGAINING

1. IN GENERAL

Section 9 (b) of the act provides that—

The Board shall decide in each case whether, in order to insure to employees
the full benefit of their right to self-organization and to collective bargaining,
and otherwise to effectuate the policies of this act, the unit appropriate for the
purposes of collective bargaining shall be the employer unit, craft unit, plant
unit, or subdivision thereof.

Such’a determination is required in two types of cases: (1) cases
involving petitions for certification of representatives, pursuant to
section 9 (c) of the act, and (2) cases involving charges that an
employer has refused to bargain collectively with the representatives
of his employees, in violation of section 8 (5) of the act. In each
instance, a finding as to the appropriate unit 1s indispensable to the
ultimate decision. A certification of representatives would be mean-
ingless in the absence of a finding defining the unit to be represented.
Similarly, a complaint alleging that an employer has refused to bar-
gain collectively with the representatives of his employees may be
sustained only 1f such representatives were designated by employees
in a unit appropriate for the purposes of collective bargaining.

As pointed out in the Third Knnual Report,* the complexity of
modern industry, transportation, and communication, and the numer-
ous and diverse forms which self-organization among employees can
take and has taken, preclude the application of rigid rules to the
determination of the unit appropriate for the purposes of collective
bargaining. In attempting to ascertain the groups among which there
is tﬁat mutual interest in the objects of co%lectlve bargaining which
must exist in an appropriate unit, the Board takes into consideration
the facts and circumstances existing in each case. Thus, the Board
has refused to accept as conclusive a prior decision concerning an
appropriate unit in-a later proceeding involving the same employees
if the desires of the employees and of the interested union or unions,

4 See Second Annual Report, pp. 91-93, 108-110; Third Annual Reéport, pp. 150-158.

2 QOn July 12, 1939, the Board decided the following two significant cases. In Matter o
The Cudahy Packing Co. and United Packinghouse Workers of Amer., Local No. 21, 1
N. L. R. B., No. 61, the Board pointed out that in the past it had certifled representatives
without an election where one of two rival unions introduced In evidence membership cards,
the authenticltf of which was not questioned, signed by a majority of employees in an
appropriate unit, and the other union failed to produce evidence which challenged this
majority. The Board said, however, that it was of the opinion that the policies of the
act would best be effectuated If henceforth elections were directed in such situations to -
establish representatives for future bargaining purposes, if one of the parties so requested,
The Board also fpointed out that this policy was inapplicable to situations arising in the
determination of whether or not a company had committed an unfair labor practice by
refusing to bargain collectively within the meaning of section 8 (5) of the act, since there
& present election would not answer the question whether or not the union at some time
prior to the hearing when it had requested the company to bargain collectively represented
a maljorigy of employees. In Matier of Armour & Co. and United Packinghouse Workers
Local Industrial Union No, 13, 13 N. L. R, B,, No. 64, the Board, following the Cudahy case,
directed that an election should be held, despite the fact that the only union involved
introduced evidence that a meajority of employees had designated it as the bargaining
agent, where the company contested the union’s claim and asked that an electlon be held,
Board Member Edwin S. Smith dissented.from the directions of election in the Armour and
Cudahy cases on the ground that the proof of majority in each case was sufficient to war-
rant certification without an election. -

¥ At p. 157.
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or other factors, have changed in the interval between the two
decisions.**

Following its policy of not placing a company-dominated union on
the ballot,*> the Board, in the determination of an appropriate bar-
gaining unit, will not consider the preferences of a union which it has
found to have been dominated or aided by an employer.*®

2. ScoPE OF TER UNIT; INDUSTRIAL, CRAFT OB DEPARTMENTAL

The Board must determine frequently whether the unit or units
shall be industrial, including practically all the employees in the plant,
semiindustrial, including a majority of the emfItJloyees, multicraft, in-
cluding several groups of skilled workers, craft, including one group
of skiﬁe'd workers, or some other unit, including only part of the
employees.

When all the unions involved in the proceeding agree upon the
appropriate unit or units or when there is only one bona fide labor
organization involved, the Board examines the unit or units proposed
by the union or unions in the light of the following factors: (II; the
history, extent, and type of organization of the employees in the plant;
(2) the history of their collective bargaining, including any contracts
with their employer; (3) the history, extent, and type of organization,
and the collective bargaining, of employees in other plantg. of the same
employer, or of other employers in the same industry;'(4) the skill,
wages, work and working conditions of the employees;*(5) the desires
of the employees; (6)'the eligibility of the employees for membership
in the union or unions involved in the proceeging and in other labor
organizations; and (7)¥the relationship between the unit or units
proposed and the employer’s organization, management and operation
of the plant. Where the unit or units proposed are in accord with
all or several of the above factors, or where there is no sharp conflict
Letween the proposed unit or units and one or more of these factors,
the Board usually finds such unit or units appropriate.

This principle has been applied where the employer desires a plant-
wide unit and the union or unions a craft or other type of smaller
unit. Thus the Board has found, as the union contended, that a
craft unit of 33 of the 125 employees in the plant was appropriate,

“ Matter o{ Hoffman Beverase Co. and Int. Brotherhood of Firemen and Oilers, Local
No, 55,8 N. L. R. B. 1367 (all labor organizations involved, as well as employees, requested
different appropriate units) : Matter of Pacific Greyhound Lines and Amal. Asg’n of Street,
Hleetric Railway and Motor Coach Employees of Amer., 9 N, L. R. B. 557 (prior decision
coneerning unit based solely on desires of employees: evidence indicated these desires
subsequently changed) ; Matfer of R. C. A. Communications. Inc. and Amer. Radio Telegra-
phistg 4s8’n, 9 N. L. R. B. 915 (in prior decision Board stated that different unit might be
appropriate if wishes or extent of organization of unions subsequently changed, and such
chanres occurred).

4 Ree. for example, Matter of Metropolitan Engineering Co. and Local No. 122} of United
Hlectrical, Radio and Machine Workers of Amer., 8 N. L. R. B. 670.

8 Matter of The Pure 0il Co. and Oil Workers Int. Union, Local 265, 8 N. L. R. B, 207,
216, 1In this case the Roard sald:

“Since we have found that the respondent dominated and interfered with the formation
and administration of the Federation and contributed support thereto., the experience of
the Federation in collective bargaining is not significant and cannot be accorded weight as
indicative of the emplovees’ own desires concerning the definition of a unit appropriate for
the nirnoses of collective bargaining.”

Matter of Citizens-News Co. and Los Anageles Typographical Union, Local No. 113, 8 N. L.
R. B. 997 ; Matter of Pittsburah Plate Glass Co. and Federation of Flat Glass Workers of
Amer.,, 10 N. L, R. B, 1111, 15 N, L. R. B., No. 58 : Matter of Kansas City Power & Light
Co. and Local TUninn B-412, Int. Brotherhood of Flectrical Workers., 12 N. L. R. B. 1461,
Cf. Matter of The Serrick Corp. and Int. Union. United Automobile Workers of Amer., Local
No. 459. 8 N. L. R. B. 621: Matter of The Western Union Co.. Inc, and The Gommercial
Telegraphers’ Union, 11 N. L. R. B. 1154 ; Matter of Wisconsin Telephone Co. and Telephone
Operators Union, Local 115—-A, 12 N. L. R. B. 375.
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where the only union at the plant had organized, bargained collec-
tively and obtained contracts for only these 33 employees, who were
In a separate department and by reason of their skill constituted a
definite craft, and were the only employees in the plant eligible for
membership in the union, the other employees being eligible for mem-
bership in other labor organizations.*” Similarly, the Board has held
that a unit of employees in the spinning mill, excluding employees
in the hosiery mill, of a plant was an appropriate one, as the union
contended, where the evidence established that the two groups of
employees did entirely different work, that the only union at the
plant had organized, and admitted to membership, spinners only,
and that the hosiery workers were eligible-for membership in another
labor organization.** To deny the appropriateness of the units
sought by the unions in the above situations would be to deny to the
organized employees in the plant the benefits of the act simply because
other employees had not yet organized.

The Board in several cases, in accordance with the desires of the
only labor organization involved and despite the opposition of the
company, has excluded from an otherwise plant-wide unit a small
group of employees who by reason of their skill or work constitute
an established craft, either ineligible for membership in the petition-
ing union, or eligible for membership in another union whose juris-
diction over these employees is conceded by the petitioning union.*

Despite the contention of the employer that the employees in each
department constitute separate units, the Board, in accordance with

41 Matter of Horace G. Prettyman and Int. Typographical Union, 12 N. L. R. B. 840. Cf.
Matter of Cupples Co. and Matchiwrorkers’ Federal Labor Union No. 20927, 10 N, L. R. B. 168.
Here the Board found that a unit including the employees in one department only wasg
appropriate where such employees by reason of their work constituted a separate gronp and
were the sole employees organized by the only bona fide union at the plant and eligible for
membership in it.

48 Afatter of Richmond Hosiery Mills and Teztile Workers Organ. Comm., 8 N. L. R. B.

1073. .

© In Matter of General Electric Co. and United Electrical. Radio & Machine Workers of
Amer., 9 N. L. R. B. 1213, the Board excluded from an industrial unit truck drivers who
desired to be included in tbe unit and who were elizgible for membership in the industrial
union which had at first tried to enroll them as members and in its orizinal petition had
gsought to include them in the unit, The Board pointed out.that the industrial union had
an agreement with a eraft union that it would urge .truck. drivers to_foin the craft union,
and that in a recent strike of truck drivers among other companies the trucks of the com-
guny had been barred from certain areas because they had not been driven by drivers
elonging to the eraft union. The Board said:

ve o ox & ft s aPparent not onlf that little community of interest exists between the
Company’s * * workers and its truek drivers, but also that the United's interest, as
embodied in its agreement with' the Brotherhood. in attempting to avoid the possibility of
disharmony within labor’s own ranks, deserves recognition.’
In Matter of Century Biscuit Co. and United Baking Workers, 9 N. L, R. B, 1257, the Board
excluded trueck drivers from an industrial unit, although the industrial union in the past
had bargained for them and obtained a contract covering them. The Board pointed out
that at present none of them were members of the industrial union, toward which all had
shown hostility ; that their work differed from that of tbe other employees; and that they
were _elizible for membership in another union whose jurisdiction over them was acknowl-
edezed by the industrial uninn. Other similar cases are: Matier of Clinton Garment Co.
and Int. Ladies Garment Workers Union, 8 N. L. R. B. 775 (machinists excluded, ineligihle
for members*ip) ; Matter of Southport Petrolewm Co. and Oil Workers Int. Union, Local No.
297, 8 N. L. R. B. 792 (truck drivers excluded. ineligible for membership) : Matfer of B. F.
- Sturtevant Co. and United Electrical and Radio Workers Local Industrial Union No. 2}8,
8 N. L. R. B. 835 (pattern makers excluded, eligible for membership in other, craft, union) ;
Matter of Armour & Co. and Packing House Workers Organ. Comm., 8 N. L. R. B, 1100
(rarage mec*anies and helpers, and street cleaners excluded. eligible for membership in-
other unions) : Matter of Inland Bteel Co. and Steel Workers Orqgan. Comm., 9 N. L. R, B.
783 (truck drivers and bricklayers excluded, eligible for membershiv in other, eraft, unions) ;
Matter of Illinois Knitting Co. and Federal Labor Union No. 21025, 11 N. L. R. B, 48
(machine fixers excluded where petitioning union had acknowledged jurisdiction of recog-
nized craft union over them, which they were eligible to ioin) ; Matter of Reymovr Packing
Co. and Amal. Meat Cutters and Butcher Workmen of N. Amer., Local No. 176,12 N. I.. R. B.
1098 (truck drivers excluded, eligible for membership in another labor organization) ;
Matter of McAdoo Sportswear Co., Inc. and Int. Ladies’ Garment Workers Union, 12
N. L. R. B. 1199 (machinists excluded from unit of production employees in ladies’ garment
industry where machinists ineligible for membership in union and traditionally not
organized along with production employees in ladies’ garment trades).
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the wishes of the only union involved, has found that these employees
constitute a single appropriate unit. Thus, the Board has designated
a noncraft unit of employees in the editorial department of a news-
paper, since the evidence showed sufficient relationship in the work of
the. employees in the unit.®® The Board has also established a unit
composed of several but not all of the departments of an employer,
where such a unit existed among the employees of other employers in
the same industry and the employees included in it had sufficient inter-
dependence of interests.” In another case, a multicraft unit was
selected by the Board, since the employees had shown their approval
of such a unit and the past history of organization and bargaining
had not been along strict craft lines.> Finally, the Board has grante
an industrial unit if the only union involved desired such a unit and
had bargained collectively on this basis.?®

In certain instances where the unit proposed by the union is not in
accord with the history of collective bargaining and relates to certain
groups of employees who, because of their skill or work, are normally
not included in or excluded from a bargaining unit, the Board has
held that the desires of these employees should determine their in-
clusion or exclusion. Thus, when an industrial union desired to
include office workers with production and maintenance employees,
the Board directed a separate election to ascertain the desires of the
office workers.®* In Matter of Hoffman Beverage (Co. and Int,
Brotherhood of Firemen and Oilers, Local No. 55,5 the Board had
previously designated a unit comprising all the employees. Subse-
quently the industrial union ceded the firemen and engineers to their
respective craft unions. The Board established separate units for
the firemen and engineers, respectively, as there were similar units in
the industry and the firemen and engineers desired such units.

The Board will not designate a unit, desired by a labor organiza-
tion, which varies widely from the unit ordinarily sought by the
union and has no relationship to the skill and work of the em-
ployees, or the history of collective bargaining. Thus in Matter of
El Paso Electric Co. and Local Union 585, Int. Brotherhood of
Electrical” Workers,® the Board refused to establish five separate
units, each covering one department, since the union desired to bar-
gain jointly for all five departments and had bargained and obtained
contracts covering all five departments as one unit. The Board

5 Matter of Weekly Publications, Inc. and Newspaper Guild of New York. 8 N. L. R. B. 76.
IT Matter of Times Publishing Co. and The Newspaper Guild of Detroit, 8 N. L. R. B.

1170,

% Matter of Hamilton Realty Corp. and Local Joint Ezecutive Board of Hotel & Rertau-
rant Bmnployees Int. Alliance, 10 N. L. R B 838 (Board fou~d approrriate a unit incl-ding
(1) restaurant and kitchen employces; (2) bhartenders; and (3) hotel service cmployees;
each of whom had own orranization; the employees had authorized a joint board repre-
genting the three organizations to barzain collectively for them).

8 Matter of B. F. Sturtevant Co. and United Electrical and Radio Workers Local Indus-
trial Union No. 248, 8 N. I.. R. B. 835, Matter of The Hanson-Whiiney Machine Co. and
Int. Undon, United Automobile Workers of Amer., Local No. 428, 8 N. L. R. B. 153
{Board rejected company’s contention that each of its employees was a specialist in his
particu}lbalr)task so that the segregation of any employees into an appropriate unit was
impassible).

BMattrr of The Electric Auto-Lite Co. and Int. Union. Unitcd Automobile Workers of
America Local No. 1°. 9 N. L. R. B. 147; Matter of Willys Overland Motors, Inc. and
Int. Unfon. United Automobile Workers of Amer., Local No. 12, 9 N. L. R. B. 924. Cf.
Matter of Louiz Weinberg Associates, Inc. and United Wholesale and Warchouse Employ-
ees, Local No. 65. 13 N. L. R. B. No. 9, footnote 4. infra.

88 N. L R B. 1387. Cf. M~tter of Hamilton Realty Corp. and Local Joint Ezecutive
Board of Hotel & Restaurant Employees Int. Alliance. 10 N. L. R, B. 858, footnote 52,

supra.
%13 N. L. R. B, No. 28.
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pointed out that the employees in each department did not, by reason
of their work, constitute a craft or functional group. In Matter of
Tovrea Packing Co. and Amal. Meat Cutters and Butcher Workmen
of N. Amer., Local No. 3135 the petitioning union was an industrial
one having jurisdiction over all employees and had sought members
in all departments of the plant. The employees were not classified
along craft or functional lines. The union desired to include some
but not all of the departments. The Board held that this unit was
inappropriate. The Board has refused also to find appropriate a
unit desired by a craft union, because the unit would include only
the craft workers temporarily in one department of a plant and
exclude similar craft workers in other departments.®’®

Where two or more bona fide labor organizations do not agree
upon the scope of the unit, one claiming an industrial unit and an-
other a craft unit, the Board examines the unit or units proposed
by each union in the light of the various factors set forth above. In
_these cases during the past fiscal year, the Board, with certain excep-
tions hereinafter set forth, has followed the policy of permitting
the employees whose inclusion in a craft unit is desired by the craft
union to determine for themselves whether or not they shall con-
stitute a separate unit. If necessary, the Board will direct elections
to determine the desires of these craft employees, on the basis of
which the Board subsequently issues its findings as to an appropriate
bargaining unit for them.®®* This principle has also been applied

5712 N. L. R. B. 1063.

608’“' %atter of Cupples Oo. and Matchworkers’ Federal Labor Union No. 20927, 10 N. L. R. B.
168, 192.

5 In the following cases the Board ordered an election to be held to ascertain the desires
of the craft employees concerning their forming a separate unit: Matter of The Walworth
Oo. and Pattern Makers’ Ass’n of Pittsburyh, 8 N. L. R. B. 765 (election held among pat-
tern makers) ;Matter of Vultee Aircraft Division, Aviation Manufacturing Corp. and United
Automobdbile Workers of Amer., Local 361, 9 N. L. R. B. 32 (election held among pattern
makers) ; Matter of Pacific Greylhound Lines and Amal. Ass’n of Street, Electric Railway
and Motor Ooach Hmployces of Amer., 9 N. L, R. B. 657 (electlon held among bus drivers; 1
Matter of Shell Petroleum Corp. and 04 Workers Int. Union, Local No. 867, 9 N. L. R. B, 831

elections held among (1) machinists, (2) boilermakers and welders) ; Matter of Willys
_ Qverland Motors, Inc. and Int. Union, United Automobile Workers of Amer., Local No. 12,
9 N. L. R. B. 924 (election held among mechanics and machinists) ; Matter of Armour & Co,
and Amal. Meat Outters and Butcher Workmen of N. Amer., Local No. 641, 9 N. L. R, B. 1295
(election held among engineers, firemen, and their helpers) ; Matter of Reading Trans-
portation Oo. and Amal. Ass’n of Street, Electric Ruilway, and Motor Coach Hmployees
?gr Amer., 10 N. L. R. B. 15 (election held among bus drivers); Matter of New York
vening Journal, Inc. and Newspaper Guild of New York, 10 N. L. R. B. 197 (election held
among newspaper city inspectors) ; Matter of Union Premier Food Btores, Ino. and United
Retail and Wholesale Employees of Amer., 10 N. L. R. B. 370. 11 N. L. R. B. 270 (elections
held among (1) warehousemen, (2) meat cutters and butchers) ; Matter of Bloedel-
Donovan Lumber Mills and Int. Woodworkers of Amer., Local No. 46, 11 N. L. R. B. 258
(election held among truck drivers, garage men, and their he'pers). In the fo'lowing
cases where the evidence introduced at the hearing enabled the Board to ascertain the
desires of the craft employees, the Board did not order an electin but immediately found
a craft unit, in accordance with the desires of tbhe employees, to be an apf)ro riate one :
Matter of The Hleciric Auto-Lite Co. and Int. Union, United Automobile Workers of
Amer. No. 12, 9 N. L. R. B. 147 (skilled tool, machinery, and die makers) ; Matter of
Harnischfeger Corp. and Amal, Ass’n of Iron, Bteel & Tin Workers of N. Amer., Lodge
1114, . L. R. B. 676 (operating engineers) ;. Matter of Shell Petroleum Corp. and Oil
Workers Int. Union, Local No. $67, 9 N. L. R. B. 831 (bricklayers) ; Matter of Willys
Overland Motors, Inc. and Int. Union, United Automobile Workers of Amer., Local No.
12, 9 N.L. R. B, 924 (die sinkers); Matter of Kimberly-Olark Corp. and Wan Paper
Workers’ Union, 9 N, L. R. B. 1287 (color mixers and machine printers) ; Matter of
Pacific Mills and Dover Independent Textile Workers’ Union, 10 N. L. R. B. 26 (loomfixers) ;
Matter of Standard Cap & Seal Co. and Lodge 304, Int. Asg’n of Machinistz, 10 N. L. R. B.
466 (machinists and set-up men) ; Matter of The William Poiwell Co, ard Pattern Makers
Asg'n, 12 N, L. R. B. 115 (pattern makers) ; Matter of Wilson Jones Co. and Metal
Polishers, Buffers, Platers & Helpers Int. Union, Local No. 6, 12 N. L. R. B. 1351 (tool
and die makers and machinists).

In the New York Evening Journal case, 10 N. L. R. B. 197, supra, two of the three unions
whose names appeared on the ballot in the separate craft election also had their names
on the ballot used in the electi:n held among the residual group of industrial employees.
The board directed that in case a mafjority of the craft employeés voted for either of
these two unions and thereby indicated their desire to be Included in the industrial unit,
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to determine whether or not the commercial employees of a news-
paper should constitute a separate bargaining unit as contended by
one union which had organized them or should be grouped together
with editorial employees in a single bargaining unit, as contended
by another union which had thus organized employees of other news-
papers. Here there existed an inter-relationship among the com-
mercial employees due to the similar nature of their work so that
they constituted a definite functional group, and at the same time
their work and interests, though not entirely similar, were closely
related to those of the editorial employees.*® )
In certain situations the Board has refused to find a craft unit
appropriate, as requested by a union, or to order a separate election
among the craft employees.®*® Thus, following its principle that the
desires of the employees should be decisive, the Board has found it
unnecessary to direct a separate election to ascertain these desires, if
the craft union has no members among the employees claimed to con-
stitute a separate bargaining unit and has never attempted to organize
or bargain for them, and if the industrial union has organized them
and has members among them. Under these circumstances, the Board
has found the industrial unit to be appropriate.®* The Board has also

their votes should then be counted for the determination of representatives for the
industrial unit as between these two unions. In the Pacific Greyhound case, 10 N. L. R. B.
659. supra. b~th unions involved agreed that the bus drivers of the company could con-
stitute a separate bargaining unit, but one union desired that the bus drivers be included
in a unit with other employees of the company. The Board ordered that if the latter
‘union obfained a majo ity both in the election held among the bus drivers and in the
election I'eld among the residual employees, both groups should constitute one bargaining
unit, but that if this union ohtained a majority, only among the bus drivers, the drivers
alone should constitnte a bareaining unit.

5 Matter of Milwaukee Publ'sh’ng Co. and Milwaukee Newspaper Guild, 10 N. L. R, B.
389. In Matter of Boston Daily Record and Newspaper Guild of Boston, 8 N. L. R. B. 694,
the Board ordered an election among the editorial employees of a newspaper to determine
whether these emplovees should constitute a_separate bargaining unit, as contended by
one union, or shounld be included in a bargaining unit wifh certain other miscellaneous
employees of the newspaper, as contended Tl%y another union. Cf. Matter of Mobile
Steamship Ags’n and Int. Longshoremen and Warehousemen’s Union, 8 N. L. R. B. 1297;
Matter of Aluminum Line and Int. Longshoremen and Warehousemen’s Union, 8 N. L.
R. B. 1325. In these cares the Board ordered elections held among clerks and checkers,
whose work was closely related to that of longshoremen, to determine whether or not
the clerks and checkers should be included in a bargaining unit of longshoremen. Cf. also
cages cited in footnote 54. supra.

® In _connection with this question certain cases decided subsequent to the fiseal period
covered by this report should be noted: (1) Matter of Amer. Can Co. and Engineers
Local No. 30, Firemen & Oilers Local No. 56, 13 N. L. R. B, No. 126, decided July 29, 1939.
In this case. a majority of the Board held that an industrial unit was appropriate. despite
the opposition of three craft unions, which bad members among emplovees working at
their respective crafts in the plant involved, where the industrial union had entered into
an agreement in 1937 with the company recognizing it as the exclusive bargaining
© agency of all employees. including those in the crafts. Board Member Idwin S. Smith
concurred f r reasons stated in bis dissenting opinion in Matter of Allis-Chalmers Manu-
facturing Co. and Int. Union, United Automobdile Workers of Amer., Local 248, 4 N. L. R. B.
159. 175. Chairman Madden dissented on the ground that the desires of the craft em-
ployees shoul:d determine their bargaining unit.” See also Matter of Milton Bradley Co.
and Int. Printing Pr-ssmen and Assistants Union of N. Amer., 15 N. L. R. B.. No. 105,
deided Octeber 6. 1939. (2) Matter of Bendiz Products Corp. and Patt. Mkrs. Assn.,
15 N. L. R. R.. No. 107. decided October 7, 1939. 1In this case a majority of the Board
held that where the Board had certified an industrial union as exclusive representative of
employees in an_appropriate bargaining unit which included ecraft employees, and the
industrial union both before and after this certification had bargained collectively for the
craft employees. a separate unit was not an appropriate one for such craft employees for
whom tke craft union, which had not claimed that these employees constituted an ap-
propriate un‘t in the prior hearing, had never bargained. Chairman Madden dissented
on the ground that the desires of the craft employees should determine their bargaining unit.

%t Matter of The Pure Oil Co. and Oil Workers Int. Union Local 265, 8 N. L. R. B. 207
(industrial unfon had organized employees since 1933 on an industrial basis and neither
craft union of boilermakers nor craft union of machinists introduced evidence showing
any substantial membe: ship among employees they claimed fell within their Jurigdiction,
nor had ecither craft union ever bargained for. or attempted to organize, these employees) ;
Matter of Times Publishing Co. and The Newspaper Guild of Detroit, 8 N. L. R. B.
1170 (craft union refused to admit five of six employees, whom it had never bargained for,
to membership, but wished inclusion in separate unit of these six employees, three of
whom belonged to industrial union) ; Matter of Indianapolis Times Publishing Co. and
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upheld an industrial unit despite the opposition of a craft union,
where the unit proposed by the craft union had never historically
been considered a separate craft group, and did not by reason of the
work of the employees constitute a functional group with different
interests from those of other employees.®? Another situation in which
the Board has refused to designate a craft unit is where the craft union

The Indianapolis Newspaper Guild, 8 N. L. R. B. 1256 (three employees claimed by craft
union were not members of it., had not designated it to represent them, and were not
covered by contract between company and craft union) ; Matter of S8hell Petroleum Corp.
and 0.1 Workers Int. Union, Lucal-No. 367,9 N. L. R. B. 831 (craft union.intervened at
hearing but introduced@ no evidence; craft union had no members among craft employees
and had never barguined for, or attempted to organize, them) ; Matter of New York Evening
Journal, Inc. and Newspapcr Guild o, New York, 10 N. L., B. 197 (1. Craft union for
commercial artists did not appear at hearing and none of craft employees opposed inclusion
in industrial unit; evidence indicated craft unon had been absorbed by industrial union.
2. Craft union had no members among craft employees, half of whom belonged to in-
dustrial union, and craft union’s contract with company excluded such employces. 8. Two
craft unions had n» members among craft employees and contract between them and
company did not include craft employees, and third craft union had one member but
admitted that it bad never tried to bargain for craft employees and that contract between
it and <ompany expressly excluded them. 4. Craft union had no members ameng craft
employees and contract between company and it did not cover them) ; Matter of Amer. Pe-
troleum Co. and Uil Workers Int. Union, Local No. 227, 12 N, L. R, B. 688 (craft union bad
no members among 20 craft employees, had never bargained for them. or been designated by
them as their representative) ; Matter of Wilscen Jonecs Co. and  Metal Pulishers, Buffers,
Platers & Helpers Int. Union, Local No. 6, 12 N. L, R. B. 1351 (craft union presented no
evidence ; industrial union showed that 22 of 24 former craft union members were Now
members of industrial union).

82 Matter of Wheeling Steel Corp. and Order of Railway Conductors of Amer., 8
N. L. R. B. 102 (separate bargaining unit for workers on. intraplant vailroad refusged
where evidence showed workers on railroad were not craft workers but ordinary produc-
tion workers in plant, assigncd to railrocad; where industrial union admitted such workers
to membership; where industrial unlon bargained for such workers and lad contracts
covering them with other employers in same industry; and where at another plant of
the same company craft union h:d contract with company which excluded such wurkers) ;.
Mattcr of Southport Fetroleum Co. and Oil Workers Int. Union, Local No.-227, 8 N. L. R. B,
792 (cmbnloyees claimed to constitute separate craft bargaining unit were not shown to be
skilled workers and evidence indicatcd that they were ordinary production employees
similar to employees craft union admitted fell within jurisdiction of industrial union) ;
Matter of The PBlectr ¢ Auto-Lite Co. and Int. Union, United Automobdbile Workers of
Amer. No 12, 9 N, L. R. B. 147 (Board fcand appropriate a unit of all craft employees,
but excluded from such unit employees in four departments whose duties were dissimilar
from th .se of the craft employtes and who were unskilled workers, for whom the craft
union did not bargain until several years after it first had bargained for craft employees) ;
Matter of R. C. A. Communications, Inc. and Amer. Radio Télegraphists Ass’n, 9 N.:L.- R. B,
915 (Board found inappropriate unit of ‘“point-to-point personnel” where evidence showed
that such unit did not include all employees wro did fame type of work as point-to-point
igersonne] and teat p int-to-point emp'oyees had widely different training and little sim-

arity in their duties) ; Maiter of Willys Overland Motors, Inc. and Int. Union, United
Automobile Workers of Am«r., Local No. 2, 9 N. L. R. B. 924 (1. Board found inap-
propriate a unit limited to craft employecs in only six departments of company but found
unit including all craft employees in all departments of company would be appropriate if
craft employees o desired; 2. Board denied request of another craft union for separate
bargaining unit for group of employces where evidence failed to show any homogeneity
among employvees in alleged unit and where craft union had never bargained for them) ;
Matter of Seattle Post-Intelligencer Department of Hearst Publications, Inc. and Seattle
Newspaper Guild. Local No, 82, 9 N. L. R. B. 1262 (1. Unit of “creative” workers.found
inappropriate where term ‘‘creative” did not indicate definite workable standard to permit
differentiation between interests of “creative” cmployees and interests of other employees,
and where the 19 employees claimed by union to fall within this group did not bhave special
skills or funections.and did work closely related to work of other employees. 2. Unit of
employees in advertising department found inappropriate where no history of collective
bargaining for such a unit either among employees of this employer or of other employers
in same industry, and where no evidence that advertising workers, by reason of gkill or
function, ccnstituted a craft group) ; Matter of New Year Evening Journal, Inc. and News-
paper Guild of New York., 10 N. L. R. B. 197 (unit of some of employees in advertising
Gepariment found inappropriate where exclusion of other employees in department found
not justified by any differences in work, and where no similar unit existed in industry) ;
Matter of Paper, Calmenson & Co. and United Blectrical, Radio and Machine Workers
of Amer., Local No. 1142, 10 N, L. R, B. 228 (unit limited to skillful workers and excluding
semiskilled or unskilled employees found inappropriate, where evidence showed skilleé
workers did not constitute separate craft group, since all workers were transferred from
one department to another and had similar wages, hours and working congditions; where
all bargaining in past had been on plant:wide basis; and where “craft” unlon admitted
all employees in plant to membership and in beginning had solicited members among all
types of employees In plant) ; Matter of Westinghouse BElectric & Manufacturing Co. and

nited Electrical, Radio & Machine Workers of Amer., 10 N. L. R. B. 794 (unit consisting
of all employees working in basement found inappropriate where 20 of these 45 employeces
were unskillrd noncraft workers; where “craft’” union admitted all employees in plant
to membership and had attempted to organize on plant-wide basis; and where industrial
union had exclusive bargaining contract with company before “craft” union began to
organize employees at plant). . .
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has been aided by practices of the company which the Board has found
to constitute unfair labor practices within the meaning of the act.*®
Finally, where there is only one employee in a unit claimed to be appro-
priate by the craft union, the Board, applying its doctrine that it will
not certify a collective bargaining representative for a single em-
ployee,** has decided that it will not permit this employee to determine
his exclusion or inclusion but that it will include him 1n the industrial
unit.ss

As in the case of conflicts between industrial and craft unions,*
where two industrial unions disagree, the Board has ordered a group
of employees included in an industrial unit if the industrial union
proposing their exclusion fails to show that the group constitutes
a separate craft by reason of skill or function, or has diverse interests
from the employees it wishes to include.”” If such employees con-
stitute a group 1neligible for membership in an industrial union and
by reason of their work and skill are eligible for membership in a
craft union, the Board, at the request of an industrial union, will
exclude them from an industrial unit, despite the opposition of
another industrial union.®®

3. MULTIPLE-PLANT AND SYSTEM UNITS

In determining whether the employees of one, several, or all plants
of an employer, or the employees in all or only a part of a system of
communications, transportation, or public utilities, constitute an
appropriate unit for the purposes of collective bargaining, the Board

& Matter of The Serrick Corp. and Int. Union, United Automobile Workers of Amer.,
Local No. 459( 8 N. L. R. B. 621. An additional reason for the Board’s finding in this
decision was the fact that the “craft” union had attempted to organize all the employees of
the company. forming one local for the craft employees and another local for the remainder
of the employees. The Board pointed out that this division of the employees into two
locals for organizational purposes was artificial and that the “ecraft” union had really
organized on an industrial basis and therefore could not be heard to maintain that the
craft unit was appropriate. Chairman Madden did not concur in this ground of the
decision.

ot Matter of Luckenbach Steamship Co.. Inc. and Gatemen, Watchmen and Miscellaneous
Waterfront Workers Union. Local 38-124, 2 N, L. R. B. 181,

& Matter of Joseph 8. Finch & Co.. Inc. and United Distillery Workers Union, Local
No. 3. 10 N. L. R. B. 896. Cbtairman Madden dissented.

% See cases cited in footnote 82, cupra.

87 Matter of Terminal Flour Mills Co. and Int. Longshoremen’s and Warehougemen’s
Union, Local 1-28, 8 N. L. R. B. 381 (Board found inappropriate unit songht by one
industrial union and opposed by another industrial union. where union seeking unit of
warehouse employees only had previously sought unsuccessfully to represent all employres
in plant, had sought plant-wide units amone employees of other employers in Same
industry. and failed to show any difference between work of warehousemen and that of
other employees it would exclude; Board found prior bargaining histery of employees
of plant scparating them into two units indecisive where based on jurisdictional disputes) ;
Matier of United Fruit Co. and Industrial Union of Marine & Shipbuilding Workers of
Amer., Local 22. 9 N. L. R. B. 591 (claim of one industrial union for unit composed of
ship repair and maintenan-e workers, excluding employees working on maintenance and
repair of plers, rejected. w™ere evidence showed that both classes of emplovees had
same wages, hours of work ard working conditions and did similar work, and that neither
group constituted a craft) ; Matter of Hat Corp. of Amer. and United Hatters, Cap and
Millinory Workers Int. Union, 11 N. L. R. B. 1206 (claim of one industrial union for unit
of only part of employees in one department rejected. where evidence showed such em-
ployees did not constitute a craft and that their work was similar to that of excluded
employees ; and where another union desired an industrial unit; the Board pointed out
that the claims of the one union were based upon the extent of its organization. which
included omnly part of the employees in the plant, and that the extent of its organization
could not determine the bargaining unit where the opposing union had organized on a
plant-wide basis). .

% Matter of Armour & Co. and Amal. Meat Cutters and Butcher Workmen of N. Amer.,
Local No. 235, 10 N. L. R. B. 912 (truck drivers excluded. ineligible for membership) :
Matter of F. E. Booth & Co. and Monterey Bay Area Fish Workers Union XNo. 28, 10
N. L. R. B. 1491 (teamsters excluded, eligible for membership in other. eraft. union) :
Matter of Swift & Co. and Comm. for Industrial Orqanization, 11 N. L. R. B. 950 (truck
drivers excluded, eligible for membership in other, craft, union).
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has taken into consideration the following factors: (1) the history
extent, and type of organization of the employees; (2) the history of
their collective bargaining, including any contracts; (3) the history,
extent, and type of organization, and the collective bargaining, of
employees of other employers in the same industry; (4) the relation-
ship between any proposed unit or units and the employer’s organiza-
tion, management, and operation of his business, including the geo-
graphical location of the various plants or parts of the system; and (5)
the skill, wages, working conditions, and work of the employees.
When all the unions, or the only bona fide labor organization, in-
volved, request the Board to find that the employees in one or several
but not all of the plants of one employer, constitute an appropriate
unit, if this proposed unit corresponds with the present extent of
organization of employees, the Board generally finds such a unit
appropriate, despite the claim of the company that the employer-wide
unit is appropriate.®® To find otherwise would often be to deny to
the employees any representative for the purposes of collective bar-
gaining until all the employees of the company had been organized.
The Board has pointed out in such cases that whenever some union
requests an employer-wide unit and has organized to that extent, the
Board may then designate the wider unit.

Despite the claim of the employer that separate units for each plant
are appropriate, where the only bona fide union or unions have
organized employees in all the plants and request an employer-wide
unit, the Board ordinarily finds such a unit appropriate.”® In Matter
of Pittsburgh Plate Glass Co. and Federation of Flat Glass Workers
of Amer.,”* a majority of employees at one of the plants opposed the
request of the only bona fide labor organization involved for a divi-
sion-wide unit including this plant. The Board established the divi-
sion-wide unit since the only bona fide union had organized employees
throughout the division. Such units tend to place the employees on
a basis of equal bargaining strength with the employer and to prevent
any disharmony in the bargaining process to the temporary advantage

® Matter of Amer. Tobacco Co., Inc. and Comm. for Industrial Organization, Local No.
412, 9 N. L. R. B, 579 (1 of 6 plants) ; Matter of West Kentucky Coal Co. and Unitcd
Mine . Workers of Amer., District No. 28, 10 N. L. R. B. 8% (2 of 8 mines); AMatter
of Pittsburgh Plate Glass Co. and Federation of Flat Glass Workers of Amer., 10 N, L.
R. B. 1111 (2 plants excluded from division-wide unit) ; Matter of New England Spun
Silk Oorp. and Federal Union of Textile Workers, 11 N. L. R. B. 852 (1 of 2 mills):
Matter of The Texas Co. and Oil Workers Int. Union Local #280, 11 N. L. R. B. 925
(1 of 10 ‘districts in 1 of 5 divisions of company’s operations); Matter of Continental
0il Co. and Oil Workers Int. Union, 12 N. L. R. B. 789 (gas plant employees excluded
from unit of field employees) ; Matter of Luckenbach Steamship Co., Inc. and Maritime
Office Employees Assg'n, 12 N. L R B. 1333 (uptown office employees excluded from unit
of dock employees); Matter of Kansas City Power & Light Co. and Local Union B-j1g,
Int. Brotherhood of Electrical Workers, 12 N. L. R. B. 1461 (3 of several piants). Of.
Matter of The Middle West Corp. and Int. Brotherhood of Blectrical Workers, 10 N. L.
R. B, 618, footnote 78, infra, and cases cited in footnotes 47 and 48, supra.

™ Matter of The Borg Paper Co. and. Comm, for Industrial Organization, 8 N. L. R. B.
657 (two plants) ; Matter of Sound Timber Co. and Int. Woodworkers of Amer., 8 N. L.
R. B. 844 (two logging camps 25 miles apart) ; Matter of Inland Steel Co. and Steel
Workers Organ. Comm., 9 N. L. R. B. 783 (two plants 25 miles apart) ; Matter of R. C. A.
Communications, Inc. and Amer. Radio Telegraphists Asg’n, 9 N. L. R. B. 915 (;lystnm-
wide unit) ; Matter of Nekoosa-Edwards Paper Co. and Int. Brotherhood of Paper Makers,
Local No. 59, 11 N. L. R. B. 4468 (two mills 4 miles apart) ; Matter of Highland Park
Manufacturing Co. and Textile Workers Organ, Comm., 12 N. L. R. B. 1238 (three millg).
Cf. cases cited in footnote 78, infra, except the Middle West case.

7110 N. L. R. B. 1111, footnote 72, infra. On September 19, 1939, in 15 N. L. R, B,
No. 58, the Board reafirmed its previous finding in the Pittsburgh case concerning an
appropriate unit. Board Member Leiserson dissented on the ground that this unit was
not an appropriate one. :
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of one section of the employees as against others, without rational
justification based on differences in the nature of their work." )

Where two bona fide unions disagree as to whether or not the unit
sshould be employer-wide or system-wide, the Board examines the
claims of the rival unions in the light of the factors set forth above.™
If employees in a system of communications, transportation, or public
utilities are involved, the employer’s organization, management, and
.operation of his business as a single closely integrated enterprise result
in an intimate interrelationship and interdependence in the work and
interests of the employees.”* Such factors usually exist to a lesser
extent in cases of manufacturing plants.

Where two bona fide unions disagree and neither has organized the
employees at all, or nearly all, the plants, or bargained collectively
on an employer-wide basis, the Board has established a unit confined
to the plants already organized by the petitioning union.”* On the
-other hand, where one union organized employees at all seven plants
.of the employer and bargained collectively on an employer-wide basis,
-and the opposing union had members and a majority at one plant only,
recently purchased by the company, the employees of which constituted
. very small proportion, relatively, of the total number of employees
in the employer-wide unit, the Board designated the employer-wide
unit.”s.

2Thus, in N. L. R. B, v. Christian A. Lund, 103 F. (2d) 815 (C. C. A. 8th, 1939),
-upholding the finding of the Board in Matter of C. A. Lund Co. and Novelty Workers Union,
Local 1866, 6 N. L. R. B. 423, that the employees of two plants constituted an appropriate
-unit, the court said:

“If Lund [the employer] may deal with the employees of the two plants as separate
units it is belleved that collective bargaining would be a farce and that Lund. because
-of his hostility to the Union, would evade the purpose and intent of the law by trans-
ferring business from one plant to the other as his interest dictated according to the unit
“with which he could make the most favorable bargain. In other words Lund would be in
a position where he could force competition between the two groups of his employees
-to their detriment and his gain.”

Cf. Matter of Inland Steel Co. and Steel Workers Organ. Comm., 9 N. L. R. B. 783 (when
employees of one plant sought wage increase. company stated that other plant could do .
-work more cheaply) ; Matter of Pitisburgh Plate Glass Co. and Federation of Filat (Hass
Workers of Amer., 10 N. L. R. B. 1111, 15 N. L. R. B,, No. 58, footnote 71, supra (when
:strike by union closed all plants except one in division, company transferred all business
temporarily to that plant; when strike was settled with wage increase, company gave same
'wage increase to employees at nonstriking plant) : Matter of Libbey-Owens-Ford Glass Co.
and Federation of Flat Glass Workers of Amer., 10 N. L. R. B. 1470.

@ In Matter of Wisconsin Telephone Co. and Telephone Operators Union, Local Ii5-A.
12 N. L. R. B. 375, since the system-wide unit desired by one union had been first established
through the employer’s unfair labor practices, the Board upheld the partial-system unit
-desired by another labor organization. In Matter of The Western Union Telegraph Co.,
Inc. and The Commercial Telegraphers’ Union, 11 N. L. R. B. 1154, the only union which
-desired a system-wide unit had been found to be company dominated by the Trial Exam-
iner in his Intermediate Report, as a result of charges filed by a second union. The
Board held that a unit of part of the system was appropriate, as contended by a third
unlon, since it would be unfair to the third union to delay a decision on the appro-
-priate bargaining unit until the Board had reviewed the Trial Examiner’s decision regard-
-ing the company’s domination of the iirst union, and since if this union were in fact
company-dominated, a finding that a system-wide unit was appropriate would result in
a denial of any collective bargaining representative to the employees in the system,
“because the only other unions involved had not organized, and did not desire, such a

" ‘wide unit.  Cf. Matter of The Serrick Corp. and Int. Union, United Automobile Workers
of Amer.. Local No. 459. 8§ N. L. R. B. 621, footnote 63, supra.
___ ™ Matter of Postal Telegraph-Cable Corp. of New York and Commercial Telegraphers’
Union. 9 N. L. R. B. 1060, footnote 80, infra.
. ™ Matter of Belmont Iron Workers and Int. As&’n of Bridge, Structural and Ormamental
Iron Workers, 9 N. L. R. B. 1202 (two plants organized only by one union, third plant
-organized only by second union): Matter of Southern California Gas Co. and Utility
Workers Organ. Comm., Local 182, 10 N. L. R. B. 1123 (separate parts of system organized
iby_each union).

6 Matter of Libbey-Owens-Ford Glass Co. and Federation of Flat Glass Workerz of
-Amer., 10 N. L. R. B. 1470, Cf. Matter of Postal Telegraph-Cable Corp. of New York
:and Commercial Telegraphers’ Union, 9 N. L. R. B. 1060, footnote $0. infra; Matter of
«Chrysler Corp. and United Automobile Workers of Amer., Local 371, 13 N. L. R. B., No.
121 Matter of Briggs Manufacturing Co. and Int. Union, United Automobile Workers
of Amer.. 13 N. L. R. B,, No. 123. In the Chrysler and Briags cases, decided July 31, 1939,
athe Board refused the request of the petitioning union to find that all the plants of each

192197—40—-7
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4, MurtieLe EMpLoYER UNITS

In determining. whether or not to group the employees of several
employers into one bargaining unit, the Board has distinguished
between competing' and independently controlled companies and
companies interrelated through stock ownership and commonly con-
trolled and operated. The Board has treated the latter as a single
employer and has followed the principles set forth in the preceding
sections in determining an appropriate bargaining unit or units.
In such cases the Board has refused to reject a unit as inappropriate
merely because the employees of more than one employer are in-
cluded.”” If only one bona fide labor organization has organized
the employees of such employers, the Board has found appropriate
the unit desired by this union when this unit corresponds with its.
extent of organization, whether employees of all or several of the
employers at all or several of their plants are included.”® Similarly,
when two rival unions present conflicting views concerning an ap-

_propriate bargaining unit or units for employees of such companies,

the, Board has resolved such conflicts in the same manner as in the

.cases discussed in the previous sections. Thus, in Matter of Elliott

Bay Lumber Co. and Plywood and Veneer Workers Union, Local
No. 26, two commonly owned companies used the same properties.
dand there was no functional or craft distinction between the em-
ployees of each. One industrial union had organized the employees.

‘of both companies in a single local union and the other industrial

union had organized the employees of both companies but had estab--
lished separate locals for each. The Board established a single unit
comprising both  companies. Also the Board has designated a sys-
tem-wide unit, requested by one union which had organized to that.

-extent, despite the opposition of another union, organized and seek-

ing separate units. In only a relatively small part of thé entire

system.®

company - constituted an appropriate bargaining unit, since each of two rival unions:
claimed a majority at each of the plants of each company so that their organizations.
overlapped throughout all the plants of each employer. Board member Edwin 8. Smith:
dissented on the ground that in each case an employer-wide unit was appropriate.

7In N. L. R. B. v. Christian A. Lund, 103 F, iQd) 815 (C. C. A. 8th, 1939), the court
upheld the finding of the Board in Matter of C. A. Lund Co. and Novelty Workers Union,.
Local 1866, 6 N. L. R, B. 423, that the employees of two commonly owned, controlled, and!
operated companies constituted an appropriate bargaining unit, saying:

‘e ® whoever as or in the capacity of an employer controls the employer-em-
ployee relations in an integrated industry is the employer * * * it can make no -
difference in determining what constitutes an appropriate unit for collective bargaining:
whether there be two employers of one group of employees or one employer of two groups
of employees. Either situation having been established the question of appropriateness:
depends upon other factors such as unity of interest, common control, dependent opera-
tion, sameness in character of work and unity of labor relations.”

8 Matter of Royal Warehouse Corp. and Glass Warehouse Workers and Paint Handlers
Local Union No. £06, 8 N. L. R. B. 1218 (employees of two companics managed and con-
trolled by same three individualgs) ; Matter of Kling Factories and Locals 12, 13, 1}, and’
15 Organized Furniture Workcrs, 8 N. L. R. B. 1228 (employees of five companies,
all operated and controlled by one management group which formulated all their labor
policies) ; Matter of The Middle West Corp. and Int. Brotherhood of Blectrical Workers,.
10 N. L. R. B. 618 (employees of four commonly owned, controlled, and managed cor-
porations found to constitute appropriate bargaining unit, cxcluding employees of a fifth
corporation commonly owned and controlled with the otber four, since union had not
organized employees of that corporation); Matier of The Calco Chemical Qo., Inc. and!
The Calcocraft, 13 N, L. R. B., No. 5 (employees of two companies commonly owned and'
operated). Cf. cascs cited in footnotes 89, 70, 71 and 72, supra. . &

78 N. L. R. B. 753. 1In Matter of Bloedel-Donovan Lumber Mills and Int. Woodworkers:
of Amer., Local No. 46, 8'N. L. R. B. 230, both unions had organized and bargained
for the employees of the two commonly controlled companies in a single unit; the Board'
found such a unit appropriate. Cf. cases cited in footnote 67, supra.

8 Matter of Postal Telegraph-Cable Corp. of New York and Commercial Telegraphers”
Union, 9 N. L. R, B. 1060. Cf, cases cited in footnote 76, supra.
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In Matter of Union Premier Food Stores, Inc. and United Retail
& Wholesale Employees of Amer.?* the petitioning union, whose
organization extended to employees, at all plants of all the employers,
requested a single unit for these employees. The opposing unions,
each of which sought a unit comprising several plants, based their
unit claims solely upon the present extent of their organization. The
unit proposed by each of these unions did not include all the plants
of any one employer, and often included plants of several of the em-
ployers. Ina prior hearing of the same case each of these unions had
sought a single unit comprising all the plants involved. The Board
-established the wider unit sought by the petitioning union.

In the case of independent and competing companies, the Board
has grouped the employees of such companies into one bargaining
unit only where there exists an association of employers or other
employers’ agent, exercising employer functions, with authority from
the employers to bargain collectively and enter into binding agree-
ments with labor organizations, and where the history of collective
bargaining has been upon a multiple employer basis. In the absence
of such an association or common agent, the Board has refused to
find a multiple-employer unit appropriate.®* If such an association
or agent exists, the Board has adopted the wide unit only when the
history of collective bargaining in the industry shows the necessity
and desirability of such a unit from the standpoint of effective col-
lective bargaining and peaceful labor relations.®®

5. EXCLUSION OR INCLUSION OF SUPERVISORY AND FRINGE GROUP EMPLOYEES

The Board excludes supervisory employees if all the unions or the
only bona fide union involved request their exclusion.®* The Board

8111 N, L. R. B. 270. In this case the Board ordered elections to be held to determine
whether craft employees of all the employers should constitute separate craft' units.
See footnote 58, supra.

82 Matter of Aluminum Line and Int. Longshoremen and Warehousemen’s Union, 8 N. L.
R. B, 1325; Maitter of F. E. Booth & Co. and Monterey Bay Area Fish Workers Union No.
23, 10 N. L. R. B. 1491; Matter of Trawler Maris Stella, Inc. and American Communica-
tions Asg’n, 12 N. L. R. B. 415; Multer of M. & J. Tracy, Inc. and Inland Boaimen’s
Union, 12 N. L. R. B. 936 (in_15 N, L. R. B., No. 121, the Board, after a supplementary
hearing in which further evidence had been introduced, found a multiple employer unit
appropriate in the AMaris Stellau case). In the Tracy case, supra, the Board said:
“Although we have held * * ¢ that where a group of employers deal jointly through
an employer's association, the employees of all members of the association should con-
gtitute an appropriate unit, such a conclusion has not been reached where the association
; ‘I . ’has no legal power to contract for its members and exercises mo employer
unctions.” ’

The Board will not establish a multiple-employer unit merely because employees con-
tinually shift employment among the employers, or because a labor organization has
negotiated with the employers through an association which lacks legal power to contract
for its employer members. See the cases cited previously in this footnote.

8 Matter of Mobile Steamship Ass’n and Int. Longshoremen and Warehousemen’s Union,
8 N. L. R. B. 1297 ; Maiter o{lMonon Btone Co. and Quarry Workers’ Int. Union of N.
Amer., 10 N, L. R. B. 64. Cf. Matter of Admair-Rubber Co. and Amer. Federation of Labor,
9 N. L. R. B, 407; Matter of Hyman-Michaels Co. and Int. Union of Mine, Mill an
Smelter Workers, Local No. 50, 11 N. L. R. B. 798. In the Admair case the Board. in
refusing to uphold a unit limited to the employees of one doll manufacturer in New
York Citf, said: “The success and effectiveness of collective bargaining on an industry-
wide basis in and around New York Citf' * * * {s attested by the fact that since
1934 there has been an orderly functioning of the process of collective bargaining and
the settlement of disputes, in sharp contrast to the chaotic conditions prevailing prior to
1934. By virtue of such collective bargaining wages and hours have been standardized ;
sweatshop conditions, child labor, and other evils, so long prevalent in the industry prior
to the attainment of a contract in 1934, have been practically eliminated; and a system
of arbitration has been established which is mutually satisfactory both to employers and
glx;)pllo.x(’leest aqd which has led to a peaceful solution of the labor problems arising in

e industry.”

% Matter of Clinton Garment Co. and I'nt. Ladies Garment Workers Union, 8 N. L. R. B.
775 (part-time instructors); Matter of Roberti Brothers, Inc. and -Furniture Workers
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has applied the same principle to exclude employees who are in an
intimate relationship with officers of the company.®® On the other
hand, the Board ordinarily includes minor supervisory employees
at the request of all the bona fide unions involved.®

The Board has noted that in the case of rivalry between unions,
an employer cannot well remain impartial and not interfere, through
the dctivity of supervisory employees, with the rights of the em-
ployees to self-organization if supervisory employees are eligible to
participate in the selection of bargaining representatives for non-
supervisory employees. The Board, therefore, excludes supervisory
employees, if any of the labor organizations involved so requests.®’

Commonly the Board must determine whether to include or exclude
employees, such as watchmen, whose work places them on the fringe
of the functions of employees admittedly in the unit. The Board
generally includes such fringe groups if all the bona fide labor unions
involved so ask. Thus the Board has included in a bargaining unit

Union, Local 1561, 8 N. L. R, B. 925 (working foremen) ; Muatter of A. Fink and Sons Co.,
Ine. and Amal. Meat Cutters & Butcher Workmen of N. A., Local /22, 9 N. L. R. B. 441
(working foremen) ; Matter of Inland Steel Co. and Steel Workers Organ. Comm., 9 N. L.
R. B. 783 (nonmanagement supervisory employees); Matter of Southern California Gas
Co. and Utility Workers Organ. Comni., Local No. 132, 10 N. L, R. B. 1123 (foremen,
subforemen, and gang foremen); Matter of The Texas (o. and 0il Workers Int. Union,
Local 280, 11 N. L. R. B. 925 (head roustabouts) ; Matter of Allied Paper Mills and United
Paper Mill Workers’ Local Industrial Union 898, 12 N. L. R. B. 677 (boss machine tend-
ers). See also the many similar cases cited in the Third Annual Report, pp. 181-83.
Cf. Matter of Seas Shipping Co. and National Orgenizdtion Masters, Mates & Pilots of
Amer., 8 N. L. R. B. 422; Matter of New York & Cuba Mail Steumship Co. and National
Organization Masters, Mates and Pilots of Amer., 9 N. L. R. B. 51 (masters included in
unit of licensed personnel of ships, despite opposition of union, because union had ad-
mitted them as members and bargained for them for many years previously, and because
masters often served as mauates),

85 Matter of Louis Weinberg Associates, Inc. and United Wholesale and Warehouse Em-
ployees, )Local No. 65, 13 N. L. R. B., No. 9 (children of president and of vice president of
company).

8 Matter of Singer Manufacturing Co. and United Electrical, Radio and Machine Work-
ers of Amer., Local No. 917, 8 N. L. R. B. 434 (inspectors) ; Matter of Richmond Hosiery
A1ills and Textile Workers Organ. Comm., 8 N. L. R. B. 1073 (section men) ; Matter of
Merrimack Manufacturing Co. and Amer. Federation of Labor, 9 N. L. R. B. 173 (8econd
hands) ; Matter of Shell Petroleum Corp. and Oil orkers Int. Union, Local No. 367,
9 N. L. R. B. 831 (67 miscellaneous supervisory emf;‘)loyees); Matter of Willys Overland
Motors, Inc. and Int. Union, United Automobdbilc Workers of Amer., Local No. 12, 9 N. L.
R. B. 924 (foremen, assistant foremen, and foreladies).

87T Matter of Hlliott Bay Lumber Co. and Plywood and Veneer Workers Union, Local
No. 26, 8 N. L. R. B. 753 ; Matter of The Walworth Co. and Patiern. Makers Ass'n of Pitts-
burgh, 8 N. L. R. B. 765; Matter of The Electric Auto-Lite Co. and Int. Ass’n of Machin-
ists, Local 218, 10 N. L. R. B. 1239 ; Matter of F. E. Booth & Co. and Monterey Bay Area
Fish Workers Union No. 23, 10 N. L. R. B. 1491 ; Matter of The Int. Nickel Co., Inc. and
Square Deal Lodge No. j0, Amal. Ass’'n of Iron, Steel, and Tin Workers of N. Amer.,
11 N. L. R. B. 97; Matter of Mt. Vernon Car Manufacturing Co. and Local Lodge No.
1756, Amal. Ass’n of Iron, Steel & Tin Workers of N. Amer., 11 N. L. R. B. 500, 525;
Matter: of The Connor Lumber & Land Co. and Int. Woodworkers of Amer., Local No. 125,
11 N. L. R. B. 776; Matter of Kingstey Lumber Co. and Lumber and Sawmill Workers,
Local No. 2879, 13 N. L. R. B., No. 23. In Matter of Consumers Power Co. and Int.
Brotherhood of Electrical Workers, Local 876, 9 N. L. R, B. 742, 10 N. L. R. B. 780, the
Board first included minor supervisory employees in an appropriate bargaining unit, where
both unions admitted them as members, despite the opposition of one union, but in a
later decision the Board excluded them from an appropriate bargaining unit after evidence
was introduced showing that these supervisory employees had ecngaged in unfair labor
practices. In Matter of Jones Lumber Co. and Lumber and Sawwmill Workers Union,
Local No. 2877, 12 N. L. R. B. 209, foremen, admitted to membership by both unions and
found, at the reaquest of botb unions, to be in an appropriate bargaining unit in a prior
decision of the Board, were excluded from a bargaining unit at the request of one union
when the evidence showed that such foremen had engaged in unfair labor practices since
the Board’s prior decision.

Cf. Matter of Standard Oil Co. of New Jersey and United Licensed Officers, 8 N. L. R. B.
936 ; Matter of Tide Water Associated Oil Co. and United Licensed Officers, 9 N. L. R, B,
823 (masters included in unit of licensed personnel of ships, despite opposition of one
union, because opposing union had admitted them as members and bargained for them.
previously for many years, and because masters offen served as mates; no evidence of’
unfair labor practices by masters).
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of production employees watchmen, ® and timekeepers and factory

clerks.

On the other hand, when all the bona fide unions involved desire
the exclusion of a fringe group of employees or a group of employees
whose interests are even more distinct from those of employees 1n a
bargaining unit than those of a fringe group, the Board has excluded
such groups.® In such cases, the Board has excluded maintenance
employees, ®* watchmen, ?? timekeepers and factory clerks, ®® outside
employees such as field workers or salesmen, ®* clerical employees and
office workers, ®* and téechnical and professional employees, such as
doctors, nurses, laboratory workers and engineers.®® Where the
unions are unable to agree on the exclusion or inclusion of such
groups the Board generally excludes them. Thus the Board has
excluded watchmen,”” timekeepers and factory clerks® stenogra-
phers, ® and technical and professional employees, such as nurses,
chemists and laboratory workers. !

The Board usually includes part-time, temporary, irregular, extra,
or seasonal employees in an appropriate unit, if the only labor

8 Matter of Aluminum Ore Co. and Aluminum Workers Union No. 18780. 8 N. L. R. B.
914 ; Matter of The Electric Auto-Lite Co. and Int. Union, United Automobile Workers of
Amer. No. 12,9 N. L. R. B. 147; Matter of Merrimack Manufacturing Co. and Asner.
Federation of Labor, 9 N. L. R. B. 173; Matter of Willys Overland Motlors, Inc. and Int,
Union, United Automobile Workers of Amer., Local No. 12, 9 N. L. R. B. 924 ; Matter of
Pacific Mills and Dover Independent Teztile Workers’ Union, 10 N. L. R. B. 26; Maiter
of American-Hawaiian Steamship Co. and Gatemen, Watchmen & Miscellaneous Waterfront

orkers Union, Local 38124, 10 N. L. R. B. 1355; Matter of Illinois Knitting Co. and
Federal Labor Union No. 21025, 11 N. L. R. B. 48; Matter of Agwilines, Inc. and Brother-
hood o£ Raihcay rénd Steamship Clerks, Freight Handlers, Exprese and Station Employees,
12 N. L. R. B. 366.

8 Matter of Aluminum Co. of Amer. and Int. Union, Aluminum Workers of Amer., 8
N. L. R. B. 164 (timekeepers and tally clerks included in unit of production and mainte-
nance employees) ; Matter of Southern Pacific Steamship Lines and Brotherhood of Rail-
1way and Steamship Clerks, Freight Handlers, Express and Station Employees, 8 N. L.
R. RBR. 1263 (timekeepers included in unit of production and maintenance employees) ;
Matter of Willys Overland Motors. Inc. and Int. Union. United Automobile Workers of
Amer., Local No. 12, 9 N. L. R, B. 924 (timekeepers, time checkers, payroll clerks, and
other factory clerks included in unit of production and maintenance employees).

% In addition to the groups hereinafter discussed, the Board. as previously pointed out,
also excludes, at the request of any bona fide labor organization, a group of craft em-
ployees. eligible for membership in other, craft. unions. whose skill and work sharply
distinguisbes their interests from those of employees in the unit. See cases cited in
footnotes 49 and 68, supra.

o1 Matter of Cayuga Linen & Cotton Afills, Inc. and Textile Workers Organ. Comm., 11
N. L. R. B. 1 (unit of production employees excluding maintenance employees found ap-
propriate where union had organized only production employees).

o2 Matter of Southport Petrolenm Co. and Oil Workers Int. Union, Local No. 227. 8 N. L.
R. B. 792; Matter of Yates-American Machine Co. and Int. Asg’n of Machinists, Local
1139, 10 N. L. R. B. 786; Matter of Southern California Gas Co. and Utility Workers
Organ. Comm.. Local 132, 10 N. L. R. B. 1123 (union first desired inclusion but subse-
quently desired exclusion of watchmen).

93 Matter of Armotr & Co. and Packing House Workers Organ. Comm., $ N. L. R. B. 1100
(checkers and scalers) ; Matter of Yates-American Machine Co. and Int. Ass'n of Ma-
chinists, Local 1139, 10 N. L. R. B. 786 (plant clerical employees) ; Matter of Sonthern
California Gas Co. and Utility Workers Organ. Comm.. Local No. 132, 10 N. L. R. B. 1123
Matter of The Rtolle Corp. and Metal Polishers, Buffers, Platers and Helpers Int. Union,
13 N. L. R. B., No. 44 (timekeeper).

™ Matter of B. F. Sturtevant Co. and United Electrical and Radio Workers Local In-
dustrial Union No. 248, 8 N. L. R. B. 835 (field employees) ; Matter of Louis Weinberg
Associates, Inc. and United Wholesale and Warehouse Employees, Local No. 65, 13 N. L.,
B Dl of Roberts Brosrdrs, Ino. and T

atter o ober; rothers, Inc. and Furniture Workers Union, Loc Vo. 15
N-D}MR' 4 925;? : B y al No. 1561, 8

atter of Southern California Gas Co. and Utility Workers Or| . . V'
2,10 N L R, B. 1123, v gan. Comm., Local No.

o7 Matter of Armour & Co. and Amal. Meat Outters and Buicher Workmen. of N. Amer.
Local No. 235, 10 N. L. R. B, 012: Matter of F. E. Booth & Co. and Monterey Be a
Figh Workers Union NG, 25, 10 N. T. R. T T401. d Montercy Bay Area

atter o estinghouse Flectric and Manufacturing Co. and United Electrical. Radio
and Maching Workers of Amer., 12 N. L. R. B. 1360; Matter of Alabama By-Products
COQ’M‘“;? Dwft:{u;tgo, Ungez;ﬂ:’in%tw%-kers oréigfgr., 13 N. L. R, B..'No. 49.

atter o abama By-Products Corp. an trict 50, United Mine Work
lallgi I;} R. B, NO.F49. (4 , d Mine Workers of Amer.,

atter of F. FE. Booth & Co. and Monterey Bay Area Fish Workers Union No. 28
10 N. L. R. B. 1491; Matter of Alabama By-Products Corp. and Di. 5 { fing
Workiers of dmer, 13 N, L. B, N, No. 48~ =7 P. and District 30, United Bting
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organization involved so desires.? And, at the request of the only
labor organization involved, the Board has excluded seasonal em-
ployees from an appropriate bargaining unit of nonseasonal
employees, where the evidence established that the union had not
attempted to organize them and that they had shown no interest in
the union. ® '

The exclusion or inclusion of an alleged fringe group of employees
is always dependent upon the Board’s finding that they constitute
a true fringe group. In determining this fact the Board looks to:
(1) The skill, work, working conditions and wages of these employees
and of employees admittedly in the unit; (2) the history, type, and
extent of organization of employees in the plant, and in the industry;
(8) the history of collective bargaining in the plant, and in the in-
dustry; and (4) the eligibility o% such employees for membership in
labor organizations. Thus, the Board has included office employees
in a unit of production employees, at the request of the only labor
organization involved, when the functions and interests of the latter
were not substantially different from those of the office employees.*
Where, however, a union sought to include office employees in a unit
of production and maintenance employees at a manufacturing plant,
the Board held that the desires of the office employees should determine
whether or not they should be included in the unit, because of the dif-
ferences in the work and interests of the two groups and because of
the fact that, as shown by the lack of any history of collective bar-
gaining or organization on such a basis, office employees ordinarily
‘would not be included in such a unit.® In Maiter of The Electric
Auito-Lite Co. and Int. Union, United Automobile Workers of Amer.
No. 12,5 the only labor organization involved sought to include nurses
in a unit of production and maintenance employees at an industrial
plant. There was no evidence of any collective bargaining or organi-
zation either at the plant or in the industry on this basis. The Board
excluded the nurses because of the sharp distinctions between their
interests, work, and training, and those of the other employees.

On the other hand, the Board has refused to exclude a group of
employees at the request of a union if there is so little difference
between the work of the employees to be excluded and of those to be
included that the group to be excluded does not properly constitute
a fringe group, especially where there is no other labor organization -
to represent the group and one or all the unions, which are industrial,
admit such employees to membership.” The Board has also rejected

2 Matter of A. Sartorius & Co., Inc. and United Mine Workers of Amer., District 50,
9 N. L. R. B. 19 (temporary employees) ; Matter of Southern California Gas (. and Utility
Workers Organ. Comm., Local No. 132, 10 N. L. R, B, 1123 (temporary employees) ; Mat-
ter of Agwilines, Inc. and Brotherhood of Railway and Steamship Clerks, Freight Handlers,
Hzpress and Station Employees, 12 N. L. R. B. 368 (extra employees).

As pointed out in section E-2 (A) supra, the Board establishes standards of eligibility
for such classes of employees, to insure that those who participate in the election have
sufficient employee status to have an interest in the selection of a bargaining agent for
the unit. See footnote 15, supra.

3 Matter of Seymour Packing Co. and Amal, Meat Cutters and Butcher Workmen of N.
Amer., Local No. 176, 12 N, L. R. B. 1098. .

4 Matter of Louis’ Weinberg Associates, Inc. and United Wholesale and Warehouse Em-
ployees, Local No. 65, 13 N. L. R, B., No, 9.

S Matter of The Hlectric Auto-Lite COo. and_ Int. Union, United Automobile Workers of
Amer. No. 12, 9 N. L. R. B. 147 : Matter of Willys Overland Motors, Inc. and Int. Union
United Automobile Workers of Amer., Local No. 12, 9 N. L. R. B. 924, The Board directed
seg%nil\’te f]eﬁti%nsl‘;gr be held among the office employees.

7 Matter oi‘ Harter Corp. and Int., Assn. of Machinists, 8 N. L. R. B. 391 (engineering
employees included in bargaining unit of production and maintenance employees where ne:
evidence that they were eligible for membership in any other labor union or that thei»
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the requests of labor organizations to find appropriate bargainin

units based solely upon distinctions of race.® Nor will the Board find
appropriate bargaining units based solely upon distinctions of sex,
if any bona fide labor organization opposes such a distinction and
has organized the employees without regard to it.° :

H. REMEDIES

Section 10 (c) of the act reads, in part, as follows:

* * * Jf upon all the testimony taken the Board shall be of the opinion
that any person named in the complaint has engaged in or is engaging in any
such unfair labor practice, then the Board shall state its findings of fact and
shall issue and cause to be served on such person an order requiring such person
to cease and desist from such unfair labor practice, and to take such affirmative
action, including reinstatement of employees with or without back pay, as will
effectuate the policies of this act. Such order may further require such person
to make reports from time to time showing the extent to which it has complied
with the order. :

Pursuant to section 10 (c¢) the Board adapts its orders to the “sit-
uation which calls for redress.”® The Third Annual Report de-
sceribed in detail the various orders to cease and desist and to take
affirmative action which the Board issued during the period covered
by that report.®* In the course of the Board’s decisions there have
been developed typical orders for the correction of typical unfair
labor practices engaged in by employers. Such orders have been
issued in appropriate cases during the last fiscal year. In addition
new situations have called for further adaptations of typical Board
orders. These developments may be considered conveniently under
the following categories:

1. Orders in cases in which the Board has found that an employer
has engaged in unfair labor practices within the meaning of section
8 (2) of the act.

2. Orders in cases in which the Board has found that an employer
has engaged in unfair.labor practices within the meaning of section
8 (8) of the act.

3. Orders in cases in which the Board has found that an employer
has engaged in unfair labor practices within the meaning of section
8 (5) of the act.

work differed from that of other employees admittedly in bargaining unit) : Matter of B.
F. Sturtevant Co. and United Electrical and Radio Workers Local Industrial Union No.
218, 8 N. L. R. B. 835 (inspectors and sef-up men found to form an essential part of
the production organization and included in bargainine unit of production emplovees,
where union_had members among them) : Matter of Colonie Fiber Co.. Inc. and Cnhoes
Knit Goods Workers Unfon, No. 21515, 9 N. L. R, B. 638 (sorters included in unit of pro-
duction werkers where no other labor oreanization admitted them and their work was
that of production employees) ; Matter of The Connor Lumber & Land Co. and Int. Waod-
workers of Amer., Loral No. 125. 11 N. L. R. B. 778 (railroad men and truck drivers
eligible for mémhershi{) in one of two rival unions included in bargaining unit. since both
unions were industrial unifons, no other union admitted them to membership, and they
had previously voted with other employees in consent elections).

8 Matter of Amer. Tobacco Co., Inc. and Comm. for Industrial Organization, Local No.
372, 9 N. L. R. B. 579 (unit of white emplovees only found inappropriate): Matter of
Union Envelone Co. and Envelope Workers Union No. 393, 10 N. L. R. B. 1147 (serarate
units for white and colored emvoloyees found inapnrooriate); Matter of Floyd A. Fridell
and Granite Cutters’ Int. Asg’n of Amer., 11 N. L. R. B. 249°: Matter of Interstate Granite
COorp. and Granite Cutters’ Int. As¥’n of Amer.. 11 N. L. R. B. 1046 : Matter of Brashear
Fre‘ght Lines, Ine, and Int. As#’n of Machinists, District No. 9. 13 N. L. R. B.. No. 25.

® Matter of McCall Corp. and Int. Brotherhood of Book:-Binders, Local No. 199. 8 N. L.
R. B. 1087 (separate bargaining units for male and female employees found inappropriate
where interesty and work of hoth sexes were identical) : Mafter of Swift & Co. and Comm.
Jor Industrial Orqanization. 11 N. L. R. B. 950: Matter of Hat Corp. of Amer. and United
Hatters, Cap and Millinery Workers Int. Union, 11 N. L. R. B. 1208.

10 Sce C'over Fork Coal Co. v. N. L. R. B.. 97 F. (24) 331, 335. enforcing Matter of
ggéver Fork Coal Company and District 19, United Mine-Workers of America, 4 N. L. R, B.

At pp. 197-215.
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4. Orders in cases in which the Board has found that an employer
has engaged in unfair labor practices within the meaning of section
8 (1) of the act.

5. Orders in cases in which the Board has found that a strike was
caused or prolonged by an employer’s unfair labor practices.

6. Effect on Board orders of violent or unlawful conduct on the
part of employees who were discriminatorily discharged or who went.
on strike in protest against unfair labor practices.

7. Orders requiring an employer not to give effect to agreements.

8. Effect on Board orders of agreements not to proceed against
an employer.

9. Precautionary orders.

10. Requirement that an employer publicize terms of Board orders
among employees.

1. OrDERS IN CASES IN WHICH THE BoarRD HAS FoUND THAT AN EMPLOYER HAs
ENGAGED IN UNFAIR LABOR PRACTICES WITHIN THB I\IEANING OF SECTION 8 (2)
OF THE ACT

Upon finding that an employer association had dominated and in-
terfered with a labor organization, the Board, following its usual
practice with respect to employers in such cases,* ordered the associa-
tion to withdraw recognition from and to disestablish the dominated
organization. The Board in this case also ordered the employer
association not to enter into any future contract with the dominated
- organization on its behalf or on behalf of its members, and to termi-
nate existing agreements with such organization on behalf of those
members of the association who were joined as respondents.'®

2. ORDERS IN CASES TN WHICH THE BoARD Has Founp T_HAT AN EMPLOYER HAs
ENGAGED IN UNFAIR LABOR PRACTICES WITHIN THE MEANING OF SECTION 8 (3)
OF THE ACT

In cases in which the Board has found that an employer has en-
. couraged or discouraged membership in a labor organization by
discrimination in regard to hire or tenure or any term or condition
of employment, it has ordered the reinstatement of the persons who
have lost their employment because of the employer’s discrimination.**
The Board, however, will not order the reinstatement of an employee
who has refused a previous offer of reinstatement.® But if the offer
of reinstatement is a conditional one, the employee will not be con-
sidered to have impaired his right to reinstatement by refusing such
an offer.’

12 Third Annual Report, pp. 197-199.

B Matter o{{ Wiltiams Coal Company and Unfted Mine Workers of Ame;ica District No.
28, 11 N. L, 579, petition for enforcement flled July 28, 1939 (C. . 6).

W Third Annual Report pp. 199-200.

18 Matter of Precision Castinas Company, Inc., and Iron Moulders Union of North Amer-
fca, Local 80, 8 N. L. R, B. 879. Nor will the Board reinstate an employee who states
at the healing that he does not desire reinstatement. Matter of The Serrick Corporation
and International Union, United Automobile Workers of America, Local No. 459, 8 N, L.
R. B. 621, enforced on November 20, 1939 International Association of Machinists
et al. V. N. L. R, B. (C. C